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CASE HISTORY

The claimant timely appealed a December 24, 2008 determination that denied benefits pursuant to AS 23.20.379. Benefits were denied on the ground that the claimant voluntarily left suitable work without good cause. 


FINDINGS OF FACT
The claimant began work for the employer in 2007. He last worked on September 6, 2008. At that time, he earned $14 per hour for full-time work as a kitchen manager. 

The claimant was incarcerated on January 17, 2008, for 40 consecutive days. He returned to work for the employer upon his release. 

The claimant was incarcerated on July 10, 2008. He was released from jail on August 19, 2008. He contacted the employer and returned to work shortly thereafter.  

On September 6, 2008, at the conclusion of his shift, the owner’s wife asked the claimant to work a double shift; another cook had called in sick. The claimant refused. He was tired and wanted to go home. The owner’s wife told the claimant she would cut his hours if he refused to work the extra shift. The claimant was upset; he considered this a threat. The claimant finished his regular shift and went home. He returned later that evening and worked two additional hours. Another cook told the claimant he could go home after two hours; he had the shift covered. The claimant was scheduled to work the next morning.

The claimant was upset when he arrived home that evening. He was not sure that he wanted to continue working for the employer. He did not like working double shifts, he did not appreciate being threatened, and he felt the employer should pay him overtime for the extra hours worked. He began drinking alcohol. He became so intoxicated that his wife called the police. He was arrested and charged with domestic violence. The claimant was incarcerated sometime after midnight; his sentence was 40 days.  

The claimant did not contact the employer to inform them he was in jail. He knew from prior experience that he could not get through to the employer from the telephones at the correctional institution. 
The claimant was released from jail 40 days later. He contacted the employer to inquire about his final paycheck. The claimant was upset because he believed the employer owed him overtime pay. The employer provided the claimant his final paycheck and informed him that there were no openings at that time. 

The claimant has no timecards or payroll records to substantiate his allegation that he was incorrectly paid. 

The claimant established an unemployment insurance benefit claim year effective December 7, 2008. 


PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause....

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;

CONCLUSION
The first issue to be decided is whether the claimant voluntarily quit suitable work or whether he was discharged.  

In Traylor, Comm’r Dec. No. 88H-UI-140, March 6, 1989, the Commissioner provides in part:

Whether an employee has left his employment or has been discharged from his employment depends on who was the moving party in the separation. In this regard, the department has adopted the division's policy statement: "A voluntary leaving occurs when the worker takes the action which results in his unemployment and the worker has a choice of remaining in employment at the time he ceases work. An individual is discharged when the employer takes the action which results in the unemployment, and the worker does not have a choice of remaining in employment." Benefit Policy Manual, VL 135.05; quoted in In re Swan, Comm’r. Dec. 87H-UI-265, lC Unemp. Ins. Rptr. (CCH), paragraph 8133.18 (Alaska, 9/29/87)….

An employee has the affirmative duty to be at work when and where scheduled. In re Moore, Comm'r Dec. 84H-UI-291, lC Unemp. Ins. Rptr. (CCH), paragraph 8101.35, (Alaska 11/6/84). Mr. Traylor was not able to be at work when he was scheduled to be there. Does his incarceration give him adequate excuse to absent himself from work such that the resultant discharge was not misconduct? I do not believe so. 

The record establishes that continuing work was available after September 6, 2008. The claimant failed to contact his employer or report for scheduled work because he was incarcerated. Therefore, his separation is considered a voluntary quit. 

The claimant knew, or reasonably should have known that another arrest would result in his inability to return to work. He took the steps that lead to his incarceration and subsequent inability to report to work for 40 days. 

The underlying reason for his incarceration was within his control; he chose to drink alcohol in excess and behave inappropriately. Incarceration is not a compelling reason to be absent from work. 

Therefore, good cause for quitting suitable work has not been shown and the disqualifying provisions of AS 23.20.379 were properly applied. 

However, the claimant severed the employment relationship when he failed to report for work on September 7, 2008. The disqualification period shall be adjusted accordingly, in keeping with this decision. 
DECISION
The determination issued on December 24, 2008 is AFFIRMED and MODIFIED. Benefits are DENIED for the weeks ending September 13, 2008 through October 18, 2008. The maximum benefit entitlement is reduced by three weeks. Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on February 9, 2009.








  Kynda Nokelby, Hearing Officer

