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STATEMENT OF THE CASE

The employer timely appealed a December 17, 2008 notice of determination that allowed unemployment insurance benefits under AS 23.20.379. The issue before the Tribunal is whether the employer discharged the claimant for misconduct connected with the work.
FINDINGS OF FACT

The claimant began working for the interested employer on, or about

January 30, 2008. He last worked on July 30, 2008. At that time, he normally worked 12 hours per day, seven days per week for a six-week-on and two-week-off rotating scheduled. He earned $17.50 per hour as a driller’s helper.

On August 25, 2008, the claimant reported to the worksite after taking an extensive leave. At approximately 9:30 a.m. the claimant went into the office to receive his room assignment. At that time, a coworker noticed a strong odor of alcohol surrounding the claimant and reported the odor to a supervisor. The supervisor took the claimant to the worksite drug and alcohol testing area. 
The claimant was given a breath alcohol test. The claimant’s alcohol concentration was measured at .150. Approximately 15 minutes later it measured .148. The employer immediately discharged the claimant for violation of the worksite’s drug and alcohol policy. 
The worksite where the claimant performed his duties is owned and operated by another employer. The interested employer adopts the drug and alcohol policy of the worksite employer. The drug and alcohol policy meets the 10-point criteria set forth in Alaska Statute. The employer provided the claimant a copy of the worksite employer’s drug and alcohol policy upon his initial hire. The claimant read the drug and alcohol policy and signed an acknowledgement stating he understood it. The claimant was aware that he could be terminated for reporting to work intoxicated.
The claimant denied drinking before reporting to work. He maintained that he consumed alcohol for several hours the previous evening. He stopped drinking at approximately 2:30 a.m. and went to sleep. The claimant arose at 6:00 a.m., showered, and reported to the airport for transport to the worksite. The claimant acknowledged that he was aware he was still under the affects of alcohol when he went to get his room assignment.
STATUTORY PROVISIONS

AS 23.20.379 provides, in part:  

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker’s last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker’s work.

.

(c) The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.

(f) In this section,

(1)
“alcohol” has the meaning given in AS 23.10.699;

(2) “drugs” has the meaning given in AS 23.10.699;

(3)
“misconduct” includes conduct in violation of an employer’s policy concerning the use of drugs or alcohol, but only if the policy is consistent with AS 23.10.620.

AS 23.10.620 Employer Policy

a)       Under AS 23.10.600 - 23.10.699, an employer may only carry out the testing or retesting for the presence or evidence of use of drugs or alcohol after adopting a written policy for the testing and retesting and informing employees of the policy. The employer may inform employees by distributing a copy of the policy to each employee subject to testing or making the policy available to employees in the same manner as the employer informs its employees of other personnel practices, including inclusion in a personnel handbook or manual or posting in a place accessible to employees. The employer shall inform prospective employees that they must undergo drug testing. 

(b)      The written policy on drug and alcohol testing must include, at a minimum, 

(1)      a statement of the employer's policy respecting drug and alcohol use by employees; 

(2)      a description of those employees or prospective employees who are subject to testing; 

(3)      the circumstances under which testing may be required; 

(4)      the substances as to which testing may be required; 

(5)      a description of the testing methods and collection procedures to be used, including an employee's right to a confirmatory drug test to be reviewed by a licensed physician or doctor of osteopathy after an initial positive drug test result in accordance with AS 23.10.640 (d); 

(6)      the consequences of a refusal to participate in the testing; 

(7)      any adverse personnel action that may be taken based on the testing procedure or results; 

(8)      the right of an employee, on the employee's request, to obtain the written test results and the obligation of the employer to provide written test results to the employee within five working days after a written request to do so, so long as the written request is made within six months after the date of the test; 

(9)     the right of an employee, on the employee's request, to explain in a confidential setting, a positive test result; if the employee requests in writing an opportunity to explain the positive test result within 10 working days after the employee is notified of the test result, the employer must provide an opportunity, in a confidential setting, within 72 hours after receiving the employee's written notice, or before taking adverse employment action; 

(10)    a statement of the employer's policy regarding the confidentiality of the test results. 

8 AAC 85.095 Provides, in part: 

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion; or

(2) A claimant’s conduct off the job, if the conduct

(A)
shows a wilful and wanton disregard of the employer’s interest; and

(B)
either

(i)
has a direct and adverse impact on the employer’s interest; or

(ii) makes the claimant unfit to perform an essential task of the job.


CONCLUSION

“When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved.” Rednal, Comm'r Dec. No. 86H-UI-213, August 25, 1986.

The employer’s adopted drug-testing policy conforms to the provisions of 
AS 23.20.620. Testing positive for alcohol was cause for discharge under the employer’s adopted drug and alcohol policy. That policy is reasonable and complies with Alaska law. 

The employer has a responsibility to provide a safe work environment. They have followed proper legal procedures to ensure a drug-free and alcohol-free workplace in order to provide safe working conditions for their employees. Therefore, this Appeal Tribunal holds the claimant was terminated for work-connected misconduct. 

DECISION

The notice of determination issued in this matter on December 17, 2008, is REVERSED. The claimant is denied unemployment benefits under AS 23.20.379(f) for the weeks ending August 30, 2008, through October 4, 2008. The claimant’s maximum benefit entitlement is reduced by three weeks, and he may be ineligible for the receipt of extended benefits.
APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on February 10, 2009fillin "" \d "".

                   

               Kathy A. Thorstad, Hearing Officer

