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STATEMENT OF THE CASE

The claimant timely appealed a January 14, 2009 notice of determination that denied unemployment insurance benefits under AS 23.20.379. The issue is whether the claimant voluntarily quit suitable work without good cause or whether the employer discharged the claimant for misconduct connected with the work.
FINDINGS OF FACT

The claimant began working for the interested employer in September 2001. He last worked on December 16, 2008. At that time, he normally worked full-time and earned $13.00 per hour as a cook.

The claimant suffers from asthma which is aggravated by mold. In approximately November 2008, the claimant noticed mold in the walk-in freezer. He reported the mold to the employer but neglected to tell the employer about his asthma. He did not tell the employer that he objected to cleaning the mold without rubber gloves, an air mask, or other protective gear. The employer instructed him to use bleach and water and clean the mold. 

On December 11, 2008, a coworker told the claimant the employer was upset with him because he failed to pull out some meat in preparation for a meal. This comment upset the claimant. 

Later that day, the owner called to remind the claimant of the daily special. The claimant was still upset by the coworker’s comment. He raised his voice and told the owner that he was not perfect. The owner felt the claimant was screaming at her and told him it sounded like he was having “one of his episodes.” This further upset the claimant; he gave the owner a two-week resignation notice and hung up. 
On December 15, 2008, the claimant asked the owner to report his work separation as a layoff. The claimant lives in a small community and did not want a quit or a discharge on his work history. The employer declined. 
At this point, the claimant told the employer that he would report the November mold issue in the walk-in freezer. The employer believed the claimant’s tactics were unethical and he wanted her to lie about his job separation. The employer decided to end the claimant’s employment immediately because of his unethical tactics. 
On December 16, 2008, the employer informed the bookkeeper to prepare the claimant’s final paycheck and delivered the final paycheck to the claimant later that day. The claimant was not paid for the remaining notice period. 

PROVISIONS OF LAW

AS 23.20.379 provides, in part:

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker’s last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker's last work.

8 AAC 85.095 provides, in part:

(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work…

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1)
a claimant’s conduct on the job, if the conduct shows a willful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion...

CONCLUSION
It must first be determined whether the claimant voluntarily quit his job or whether the employer discharged him. 
In Roush, Comm’r Dec. No. 96 2904, November 18, 1996, the Commissioner states in part:

As noted by the Tribunal, the Department's policy is that a discharge prior to the date on a resignation notice changes the worker's separation to a discharge. An exception is made if the employer pays the employee through the effective date of the employee's resignation or the notice period is unreasonably short. That policy is set out in McDonald, Comm'r Decision 9129502, March 6, 1991 and Stephens, Comm'r Review 9325491, 
February 22, 1994. We see no reason to change the policy or amend it in this case in spite of the employer's argument. We realize some employers may have good reason for a policy of terminating resigning employees early, but in those cases, for unemployment insurance purposes, the employer becomes the moving party in the termination. Likewise, an employee who is given advance notice of termination by the employer, becomes the moving party in a termination if he quits the job before the termination date….

The claimant submitted a two-week resignation notice on December 11, 2008. The employer ended his employment on December 16, 2008; he was not paid for the remaining week and one half of his notice period. 

Because the claimant had no choice to continue the employment relationship beyond December 16 and he was not paid for that period, the employer was the moving party and the separation is considered a discharge. 

The claimant was discharged because of unethical and dishonest acts; he tried to induce the employer to lie about his work separation. 
In Belcher v. State of Alaska, Dept. of Labor and Workforce Development, AK Super. Ct. 3rd JD, 3AN-00-3679 CI, May 28, 2001, the court discussed aspects of 8 AAC 85.095(d)(2). The court interpreted “willful” as meaning “’voluntarily’, ‘intentional,’ ‘deliberate,’ ‘knowingly,’ and ‘purposely’” and “wanton” as meaning “‘reckless,’ ‘heedless,’ and ‘malicious.’”
The claimant chose to discuss the subject of the mold after the employer refused to report his work separation as a layoff. Threatening an employer in an attempt to get them to circumvent the law can only be described as intentional and maliciousness. Applying Belcher, above, the claimant’s conduct represents a willful and wanton disregard of the employer’s interest and is therefore, misconduct in connection with the work. 
DECISION

The notice of determination issued in this matter on January 14, 2009, is AFFIRMED. The claimant is denied unemployment benefits under AS 23.20.379 for the weeks ending December 20, 2008, through January 24, 2009. The claimant’s maximum benefit entitlement is reduced by three weeks, and he may be ineligible for the receipt of extended benefits.
APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska on February 24, 2009.
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