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STATEMENT OF THE CASE

The claimant timely appealed a January 20, 2009 notice of determination that denied unemployment insurance benefits under AS 23.20.379. The issue is whether the employer discharged the claimant for misconduct in connection with the work.
FINDINGS OF FACT

The claimant began working for the interested employer on January 28, 2008. She last worked on December 29, 2008. At that time, she normally worked 40 hours per week and earned $16.36 per hour as a licensed practical nurse.

On December 29, 2009, the claimant received a memorandum informing her that she was being placed on paid administrative leave, and her employment was terminated effective January 5, 2009. 

The memorandum gave the following reasons for the claimant’s discharge during her probationary period:

1. Failure to comply with policy requirements prior to working overtime
2. Treating a patient disrespectfully
3. Disruptive behavior in the workplace

4. Failure to follow directions regarding procedure assignments

Numerous times the claimant discussed her overtime with the payroll supervisor. The payroll supervisor informed her of the importance of having her overtime pre-authorized. When the claimant explained that many times she was assisting a doctor and was unable to get away to get pre-authorization prior working overtime, the payroll supervisor told her she needed to report the overtime to her supervisor immediately afterward. The claimant insisted that she complied with those instructions and she reported her overtime worked to her supervisor as soon as possible. The claimant denied being told that her job was in jeopardy because of her failure to pre-authorize her overtime.

The claimant denied treating a patient disrespectfully. She recalled a patient that was agitated about how long she had to wait for an appointment. The patient overheard the claimant telling a military staff member that the patient had an attitude about the wait. The military staff member told the claimant that if she felt a patient had an attitude she should not vocalize those feelings and certainly not where the patient could overhear. 
The claimant denied ever being disruptive in the workplace. She said there was a casual incident in which a drug order had caused some confusion and the incident was resolved. She denied being aware that the incident was an issue with the employer.
The final incident occurred when the claimant refused to allow a nursing assistant to perform a procedure that was beyond the scope of a nursing assistant’s position. The claimant’s supervisor assigned a procedure to the nursing assistant and the claimant refused to permit the nursing assistant to perform the procedure. The claimant indicated that for a nursing assistant to perform such a procedure was a violation of federal nursing guidelines, and the claimant refused to violate those guidelines. 

PROVISIONS OF LAW

AS 23.20.379 provides, in part:

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker’s last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker's last work.

8 AAC 85.095 provides, in part:

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1)
a claimant’s conduct on the job, if the conduct shows a willful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion...

CONCLUSION
In Mendonsa, Comm’r Dec. 04 0577, June 8, 2004, the Commissioner held in part:

“When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved.” Rednal, Comm'r Dec. 86H-UI-213, 8/25/86.

As stated in Mendonsa, above, in discharge cases, the employer has the burden of establishing that the separation occurred for misconduct. That burden has not been met in the instant case. There was nothing in the testimony that revealed any intentional wrongdoing on the claimant’s part. Consequently, the penalties associated with AS 23.20.379 do not apply in this matter, and no penalty will be imposed.

DECISION

The notice of determination issued in this matter on January 20, 2009, is REVERSED. No disqualification under AS 23.20.379 is imposed. Benefits are allowed for the weeks ending January 10, 2009 through February 14, 2009. No reduction of the claimant’s maximum benefit entitlement will be imposed, and the claimant may be eligible for the receipt of extended benefits. 

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska on March 6, 2009.
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