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CASE HISTORY

The claimant timely appealed a January 23, 2009, determination that denied benefits under AS 23.20.375. Benefits were denied on the ground that his claim could not be backdated. The issue is whether he met claim filing requirements.

FINDINGS OF FACT

In late December 2008, the claimant was notified he was about to exhaust his claim for regular benefits and might qualify for further benefits and should proceed with filing an application. On December 30, 2008, he attempted to make such an application for Emergency Unemployment Compensation (EUC) via the Internet. Because the claimant had not yet actually exhausted his regular benefit claim the computer application processed his information as if he was attempting to reopen his existing claim. In fact, his claim was already open. 
The claimant continued to get reminders that he was about to exhaust his regular claim. He did exhaust his claim with the week ending January 10, 2009. Finally he called his local claim center in Anchorage and was again advised to make an application for EUC. This was done, however, it was opened effective with the week ending January 24, 2009, since that was the week in which the claimant finally contacted his claim center.  
STATUTORY PROVISIONSPRIVATE 

AS 23.20.375 provides, in part:
(a) An insured worker is entitled to receive waiting-week credit or benefits for a week of unemployment for which the insured worker has not been disqualified under AS 23.20.360 , 23.20.362, 23.20.378 - 23.20.387, or 23.20.505 if, in accordance with regulations adopted by the department, the insured worker has
(1) made an initial claim for benefits; and
(2) for that week, certified for waiting-week credit or made a claim for benefits.
8 AAC 85.100 provides, in part: 

(a) Intrastate initial claims, including new claims, transitional claims, additional claims, and reopened claims, as defined in this chapter, must be filed in accordance with the standards set out in this section. A claimant is not eligible for waiting week credit or benefits for any week before the week in which the initial claim is effective under this section.

(c)
An initial claim is effective Sunday of the week in which the claimant

(1) files the claim; or

(2) requests to file a claim during regular business hours of the division, if the claim cannot be immediately accepted and the claimant files the claim within five business days after the date of that request, or if filed by mail, within 14 calendar days after the date of that request.
8 AAC 85.102 provides, in part:
(a) An intrastate claimant located in this state is eligible for waiting      week credit or benefits for a week if the claimant
(1) files a continued claim for the week as required in this        section; and
(2)      meets all requirements of AS 23.20 and this chapter.
CONCLUSION

The claimant’s regular unemployment insurance claim was exhausted on week ending January 10, 2009.
In Olson, Comm'r Dec. No. 9122650, January 29, 1992, the Commissioner of Labor stated, in part, "The regulation is clear that any initial claim must bear the date it is filed. There is no provision for backdating such claims at all, for good cause or otherwise." This holding by the Commissioner was reiterated in Pierce, Comm’r Review 02 1313, Aug. 3, 2002.
Nevertheless, under the circumstance of this case, the Appeal Tribunal chooses to hold that the claimant met his EUC filing requirements effective the week ending January 17, 2009, when he made an application for it on December 30, 2008 as he had been instructed. Thus, a denial of benefits will not be imposed and the claimant’s new EUC claim will be backdated to bear an effective date of January 11, 2009.

DECISION

The January 23, 2009, determination denying the backdating of the claimant’s new benefit claim year under AS 23.20.375 is REVERSED. The claimant’s benefit claim year is reopened effective with the week ending   January 11, 2009. Benefits are allowed for the week ending January 17, 2009, so long as he is otherwise eligible.
APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska on March 10, 2009.

Michael Swanson, Hearing Officer

