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CASE HISTORY
On October 27, 2008 the claimant was denied unemployment insurance benefits fillin "" \d ""under AS 23.20.378 on the ground that she failed to register for work with ALEXsys, the Alaska Labor Exchange System for the Employment Security Division. The determination created an overpayment of benefits under 

AS 23.20.390. The issues are whether the claimant was able and available for suitable work and whether she is liable for the repayment of overpaid benefits.
The claimant did not appeal that determination until February 2, 2009, which raises the issue of timeliness under AS 23.20.340.
The notice of scheduled hearing was deficient; it did not contain proper notice of the availability issue. At the hearing, the claimant waived her right to 10-day advance notice of the availability issue in order to have the matter heard. fillin "" \d ""
fillin "" \d ""
FINDINGS OF FACT

The Issue of Timeliness

The claimant did not receive her notice of denial. When the claimant reopened her benefit claim year on October 10, 2008, her mailing address was inadvertently recorded incorrectly. The claimant was not aware that her benefits had been denied until she received a bank statement in early February and noticed that her funds were almost entirely exhausted because she had not been receiving her unemployment insurance benefits payments for several months. She contacted the claim center February 2, 2009, to appeal the determination and find out why her benefits were denied.

PROVISIONS OF LAW
AS 23.20.340 provides in part:

(e)  
The claimant may file an appeal from an initial determination or a 


claimant is notified in person of the determination or 




redetermination or not later than 30 days after the date the 



determination or redetermination is mailed to the claimant's last 


address of record. The period for filing an appeal may be extended 


for a reasonable period if the claimant shows that the application 


was delayed as a result of circumstances beyond the claimant's 


control.


(f)  
If a determination of disqualification under AS 23.20.360, 



23.20.362, 23.20.375, 23.20.378 - 23.20.387, or 23.20.505 is 


made, the claimant shall be promptly notified of the determination 


and the reasons for it. The claimant and other interested parties as 

defined by regulations of the department may appeal the 



determination in the same manner prescribed in this chapter for 


appeals of initial determinations…
CONCLUSION

In Whitlock, Comm'r Dec. No. 9229240, March 17, 1993, the Commissioner of Labor stated, in part, regarding mail and its timely delivery: 

There is a presumption that mail which is properly addressed and placed within the U.S. mail system will be timely delivered to that address. Only if it can be shown that some circumstance occurred which prevented or reasonably can be shown to have prevented the delivery of the mail can that presumption be overcome...
The claimant’s mail was not mailed to the correct mailing address. Therefore she has overcome the presumption that her mail was timely delivered, and the Tribunal finds that the claimant’s appeal was timely.

DECISION

The claimant’s appeal from the notice of determination issued on October 27, 2008, is accepted as TIMELY filed.

FINDINGS OF FACT
The Issue of Availability
On October 10, 2008, the claimant reopened an established unemployment insurance benefit claim year effective October 5, 2008. She called the unemployment insurance claim center. During the application process, the claimant recalls being advised that she needed to register for work with ALEXsys  and post her resume online. The claimant understood the ALEXsys registration requirement, and the deadline of posting her resume online within seven days. 

On October 13, 2008, the claimant went to the Homer Job Service Center to post her resume online. The Homer Job Service Center was crowded and she was unable to get assistance. Rather than wait for assistance, the claimant decided to return on another day.

On Friday October 17, 2008, the claimant returned to the Homer Job Service Center with the intention of completing her resume and posting it online. The Homer Job Service Center was closed for Alaska Day, a state recognized holiday. The claimant was angry and frustrated at finding the Homer Job Service Center closed. 

The claimant called VICTOR, the telephonic filing system of the Division on October 21, 2009. She received benefits for week ending October 11, 2008. 

Due to the illness and death of an immediately family member in 
November 2008 the claimant forgot about the ALEXsys resume requirement and did not pursue the matter further. The claimant did not receive any notices regarding the ALEXsys registration requirement or her denial of benefits.

On February 2, 2009, the claimant became aware that her benefits were denied because her resume in ALEXsys had expired. On February 3, 2009, she went to the Homer Job Service Center and posted her resume online in ALEXsys. 

PROVISIONS OF LAW
AS 23.20.378 provides, in part:

(a) An insured worker is entitled to receive waiting-week credit or benefits for a week of unemployment if for that week the insured worker is able to work and available for suitable work. An insured worker is not considered available for work unless registered for work in accordance with regulations adopted by the department…

AS 23.20.390 provides, in part:
(a) An individual who receives a sum as benefits from the unemployment compensation fund when not entitled to it under this chapter is liable to the fund for the sum improperly paid to the individual.
8 AAC 85.220 provides, in part:
(h)     To recover an overpayment established under AS 23.20.390, the director may
(1) deduct the full weekly benefit amount for each week that benefits are payable to an individual until the overpayment is recovered…

8 AAC 85.350 provides, in part:


(b)
A claimant is considered available for suitable work for a week if the claimant



(1)
registers for work as required under 8 AAC 85.351…

8 AAC 85.351 provides, in part:

(b) 
A claimant who files for benefits in this state shall register for work and maintain an active placement registration for work in this state as required by AS 23.20 and this section. An active placement registration for work in this state means the claimant has registered in the Alaska Labor Exchange System and has posted an online resume that is available for employers and division staff to match with available jobs. A claimant shall register for work…

(4)
at the department’s website.

(c)  
The director shall find that a claimant is not available for work for any week ending before completion of a placement registration for work or for any week in which the claimant has not maintained a placement registration for work. To be considered available for work from the date of the initial claim, a claimant must complete a placement registration for work within seven days after filing the initial claim. If the placement registration for work is not completed within seven days, the claimant is considered available for work the week the placement registration is completed. 

CONCLUSION

To be considered able and available for work and therefore eligible for benefits, a claimant must register for work as required by law. The Division determined that the claimant was required to register and post a resume online in ALEXsys and notified her of the requirements.

It is unfortunate that the claimant forgot about the ALEXsys registration requirements. However, the Division discharged its “notice” obligation when the claim specialist explained the seven-day requirement upon initial application. 

There is no provision in the regulation for a failure to post a resume because a claimant forgets the instructions. Therefore, the claimant failed to bring forth any circumstance that could be considered beyond her control for failing to comply with the Division’s registration requirements. The claimant must remain disqualified as shown below.

The claimant remains liable for the repayment of overpaid benefits.   

DECISION

The determination issued on October 27, 2008, is AFFIRMED. Benefits are denied for the weeks ending October 11, 2008, through January 31, 2009.
The October 27, 2008, determination of liability issued to the claimant under AS 23.20.390 holding the claimant liable for the repayment of benefits is also AFFIRMED.
APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on March 12, 2009 FILLIN   \* MERGEFORMAT .
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