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CASE HISTORY

The claimant appealed a determination dated February 4, 2009 that denied him benefits under AS 23.20.379. The issue is whether the claimant was terminated for work-connected misconduct.


FINDINGS OF FACT
The claimant began work for the employer July 28, 2008.  He worked as a backroom leader. He last worked on January 16, 2009. The following day he was terminated.
The claimant received two  corrective actions, one November 28, 2008 for poor work performance, and a second one on December 13, 2008 for poor attendance. The latter corrective action was the result of nine absences over the course of his employment and seven tardies.
The claimant was again late for work on December 26, 2008, January 14, 2009, and finally on January 16, 2009. The claimant attributed these latter occurrences to ongoing car problems. He had made several attempts to get his automobile reliably repaired but was unable to do so. The claimant did not dispute his attendance record, and the employer acknowledged that the claimant always notified the employer of his absences from scheduled work.

 
PROVISIONS OF LAW
AS 23.20.379 provides, in part:
(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker. . .

(1) was discharged for misconduct connected with the insured worker’s work.

8 AAC 85.095. Voluntary quit, discharge for misconduct, and refusal of work.

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct off the job, if the conduct

(A)
Shows a wilful and wanton disregard of the employer’s interest; and

(B)
either

(i)
has a direct and adverse impact on the employer’s interest; or

(ii)
makes the claimant unfit to perform an essential task of the job.


CONCLUSION

The Employment Security Division's Benefit Policy Manual, Section MC 155, states in part:


The duty to be at work on time and to stay at work is implicit in the contract of hire.  This duty is not, however, absolute.  It is qualified by the terms of the working agreement, customs and past practices in the occupation and the particular employment, the reason for the absence or tardiness, and the worker's attempts to protect the employment.  In all cases, the injury to the employer may be assumed.  

3.
Unexcused absence or tardiness


Unexcused absence or tardiness is considered misconduct in connection with the work unless there is a compelling reason for the absence or tardiness and the worker makes a reasonable attempt to notify the employer (Tolle, 9225438, June 18, 1992.)

The Appeal Tribunal holds the claimant was discharged mainly for his poor attendance at work.

Work attendance is a commonly understood element to the employer/employee relationship. It need not be defined in company policy in order to require compliance. And it is so important a single breach can amount to misconduct connected with the work. 

The claimant was discharged for a final, late arrival at work after a succession of absences and tardies. While the employer obviously gave the claimant ample opportunity to improve his attendance record, the Appeal Tribunal also notes that the claimant had car problems which he was attempting to fix. Also, there was no dispute the claimant gave the employer notice of his absences. 

Given this last important fact, the Appeal Tribunal holds that the claimant was discharged for reasons not amounting to misconduct. Therefore, a disqualification will not be imposed.

DECISION
The February 4, 2009 separation from work determination is REVERSED. The claimant is allowed benefits under AS 23.20.379 beginning with the week ending January 24, 2009 to week ending February 28, 2009. His maximum payable benefits are not reduced by three weeks and he may still be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on March 17, 2009.
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Hearing Officer

