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CASE HISTORY

The claimant timely appealed a January 29, 2009 determination that denied benefits pursuant to AS 23.20.379. Benefits were denied on the ground that the claimant was discharged for misconduct connected with the work.


FINDINGS OF FACT
The claimant began work for the employer on September 1, 2006. He last worked on January 10, 2009. At that time he earned $9.50 per hour, plus tips, for full-time work bussing tables. 
The claimant was responsible for delivering ice water, clearing tables, and setting tables. He performed extra duties as assigned such as mopping floors and covering for the dish washer on occasion. The café served 28 tables at a time. It was a very busy, fast paced work environment; teamwork and positive communication were essential to efficient operation of the business. 

The parties agree the claimant performed his job well and was very amiable for the first two years of his employment. However, after a time, the claimant became frustrated with the hectic nature of the work and with management in particular. He became irritated that the employer did not take adequate measures to alleviate his heavy workload, and he did not believe he received sufficient break periods. 
In approximately June 2008, the employer noticed a significant change in the claimant’s attitude and demeanor. He seemed angry, frustrated, and irritated most of the time. Managers and coworkers of the claimant began to complain that he always seemed angry and they were afraid to talk to him. 
On June 15, 2008, the employer met with the claimant to discuss these complaints and its concern about what was making the claimant so angry and hostile at work. The claimant told the employer he felt rushed and overworked and he was frustrated that he was unable to take breaks. The employer told the claimant it had hired a third host/hostess to help deliver water and clear tables. The manager also told the claimant that he could take a break at anytime; all he had to do was ask a manager to cover his duties. 
On June 28, 2008, two coworkers complained to the employer that they no longer felt comfortable helping the claimant. They reported that when they tried to help the claimant by setting water glasses for him he almost pushed them out of the way and gruffly told them he would do it himself. The workers reported that the claimant seemed mad at them for trying to help him. Also, the hostess reported that she tried to clear and reset a table during a busy time and the claimant became very upset with her. 
These complaints prompted the employer to meet with the claimant again. 
The employer told the claimant about the complaints. The claimant told the employer that he was frustrated. He felt the hostess actually made it harder for him to clear the tables and he did not want the servers to help him set water glasses because he was afraid they would reduce his tips if they had to help him with his bussing duties. The employer explained that the host had followed proper procedure in order to seat the next customer as quickly as possible and that the focus should be on the needs of the customer, not the claimant. The claimant complained again that he did not feel like he could take a break during the work day. The employer reiterated that all he had to do was ask, and a manager would cover his duties while he took a break. 
The employer noticed that the claimant’s attitude continued to deteriorate after that. Several managers observed him display negative body language and storm around the café, raising his voice, commanding coworkers to “get out of the way” and refusing assistance. Additionally, the claimant no longer seemed willing to accept additional responsibilities. 

The employer met with the claimant on November 15, 2008 and December 5, 2008. During each meeting the managers told the claimant they felt his demeanor projected negativity and that his coworkers complained that he always seemed angry at them; they were hesitant to help him. This disrupted the work environment. Even the managers hesitated to ask the claimant to do anything extra, fearing he might “explode.”  The employer warned the claimant that he needed to project a more positive, cheerful image at work.
On Decembers 20, 2008, the claimant almost ran into a female coworker twice in one day while she was carrying food orders. Managers observed this behavior. They believed the claimant acted intentionally. The claimant was suspended for two days without pay because of his behavior. He was instructed to take the two days to decide if he wanted to continue working for the employer with a more positive attitude or look for another job.  

The claimant admits that he was upset and frustrated. He testified that he “didn’t have time to be nice.” However, he denies the allegations of pushing or running into a coworker. He further asserts that the employer did not tell him exactly what he had done wrong so that he could correct the behavior. He does not believe he displayed a negative angry attitude. He does not believe that his attitude or demeanor changed over the course of his employment. 
The claimant admits that he was still upset and frustrated when returned to work on December 27, 2008. He tried his best to be nicer to people. 
On January 3, 2009, the shift manager asked the claimant why it was taking so long to complete a task. She also asked the claimant if he could help with the dishwashing duties because the dishwasher called in sick. The claimant felt the shift manager was being unrealistic and unfair; she expected too much of him. He started his response with, “You know what Tasha…” and argued with her, questioning why he had to cover someone else’s duties. The shift manager perceived his tone and comments as negative and argumentative. However, she did not have authority to terminate the claimant. She finally assigned the duties to another worker. 
The shift manager noted the conversation on the daily report log and reported it to management the next business day. The management team met with the owner on January 10, 2009 to discuss the claimant’s conduct. Management agreed the claimant’s tone and demeanor toward the shift manager on January 3, 2009 was negative and argumentative; nothing had changed since his suspension. The employer did not believe the claimant’s attitude would improve. His employment was terminated on January 10, 2009. 
PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...
          
(2)     was discharged for misconduct connected with the insured                 worker's last work.
8 AAC 85.095 provides in part:


(d)     "Misconduct connected with the insured worker's work" as used in 
                   AS 23.20.379(a)(2) means



(1)      a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
Attitude and demeanor are subjective qualities and do not constitute misconduct connected with the work unless the worker’s attitude is shown in acts or statements against the employer’s interest. The overall perception in this case is that the claimant became increasingly negative and difficult to work with. That conclusion is supported by the claimant’s own testimony that he did not have time to be nice. His negative attitude and frustrated demeanor disrupted the efficient operation of the employer’s business. 

In Wright, Comm’r Dec. 9125524, February 14, 1992, the Commissioner held, in part:

It is the responsibility of workers to get along with other employees to the best of their ability. However, because it is unlikely that anyone can have continually smooth working relationships with everyone, isolated instances of minor verbal disagreements among employees are not generally misconduct. However, if a worker molests, irritates, or otherwise annoys fellow employees, after a warning, and such conduct actually interrupts the efficient operation of the employer's business, the worker has committed an act of misconduct connected with the work.

The claimant’s argument that he was unaware his job was in jeopardy as a result of his demeanor and attitude is without merit. He was suspended with a firm warning to return to work with a positive attitude or find another job. Following that suspension he persisted in the negative behavior by responding to his shift manager in a manner that was oppositional and again, disrupted the efficient operation of the employer’s business. 
As such, the claimant’s negative attitude and demeanor represents a repeated disregard of standards of behavior that the employer has the right to expect of an employee. Therefore, the Tribunal concludes the employer has established it discharged the claimant for misconduct connected with the work. 
DECISION
The determination issued on January 29, 2009 is AFFIRMED. Benefits are DENIED for the weeks ending January 10, 2009 through February 14, 2009. The maximum benefit entitlement is reduced by three weeks. Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on March 10, 2009.








   Kynda Nokelby, Hearing Officer

