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CASE HISTORY

The claimant timely appealed a February 2, 2009 determination that denied benefits pursuant to AS 23.20.379. Benefits were denied on the ground that the claimant was discharged for misconduct connected with the work.


FINDINGS OF FACT
The claimant began work for the employer on October 6, 2006. He last worked on December 18, 2008. At that time he earned $7.15 per hour for part-time work as a delivery driver. 
On December 19, 2008, the claimant called the store manager to report that his wife was ill and he would not be at work. The store manager cursed at the claimant and told him that he would be terminated of he did not report for work. The claimant immediately contacted the district manager and reported the problem. The district manager told the claimant he would move him to another store location. 

On December 23, 2008, the district manager called the claimant and asked him to work on December 24, 2008. The claimant responded that he did not want to work. 

On December 24, 2008, the district manager called the claimant and told him that he needed him at the Eagle River store in 15 minutes; they were short delivery drivers. The claimant took a shower, started his car and left for Eagle River approximately 45 minutes later. The district manager called the claimant as he was on his way to Eagle River. The district manager was upset and cursed at the claimant. He told him that they had to close the Eagle River store because there were no drivers. The district manager told the claimant to report to the Spenard store at 4:00 p.m. that day. The claimant explained that he did not get along with the managers at the Spenard store. The district manager told the claimant not to talk to anyone – to report to work and wait for instructions from him (the district manager). 

On December 24, 2008, the claimant reported to the Spenard store at his scheduled time. He entered the store and got coffee. He asked the store manager where the district manager was. The store manager asked the claimant what his “game” was. He began yelling at the claimant, telling him that he did not give a F…(expletive) what the district manager said, he was the manager and the claimant needed to “go work like a slave.” There were two store managers present. The claimant did not get along with either store manager. He told the managers that they were being cabrons, a Spanish term for tough guys. One of the store managers spoke Spanish. The store manager asked the claimant why he would come to his store and then refuse to take instruction. The store manager believed that being called a cabron was an insult. He yelled and cursed at the claimant for insulting him and told the claimant to get out or he would call the police. The claimant and the store manager argued loudly in front of several employees. The claimant insisted that he did not insult the manager(s). The claimant called the district manager; the district manager told him to leave the store, he was fired. 
PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...
          
(2)     was discharged for misconduct connected with the insured                 worker's last work.
8 AAC 85.095 provides in part:


(d)     "Misconduct connected with the insured worker's work" as used in 
                   AS 23.20.379(a)(2) means



(1)      a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
This case turns on the sufficiency of the evidence. The employer presented no witnesses with any firsthand knowledge of the events. The employer’s documentary evidence contained in the hearing record is considered hearsay. Hearsay evidence is insufficient to overcome the claimant’s direct sworn testimony. His testimony is that he was cursed at and insulted, he did not insult the store manager, and he was following the district manager’s instruction at the time the final incident occurred. 

Therefore, the Tribunal concludes that the employer has not met its burden to show the claimant knowingly acted against the employer’s best interest, and the claimant’s employment was terminated for reasons other than misconduct connected with the work. 

DECISION
The determination issued on February 2, 2009 is REVERSED. Benefits are ALLOWED for the weeks ending December 27, 2008 through January 31, 2009, so long as he is otherwise eligible. The three weeks are restored to his maximum benefits. The determination will not interfere with the claimant’s eligibility for extended benefits. 

APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on March 16, 2009.








  Kynda Nokelby, Hearing Officer

