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STATEMENT OF THE CASE

The claimant timely appealed a February 5, 2009 determination that denied unemployment insurance benefits under AS 23.20.379. The issue is whether the claimant voluntarily quit suitable work without good cause.
FINDINGS OF FACT

The claimant began working for the interested employer in August 2006. She last worked on January 5, 2009. At that time, she normally worked part-time as a waitress earning $7.15 per hour plus tips.

Over the course of her employment, the claimant had seen the employer verbally abuse other employees. Beginning in December 2008, the owner began to treat the claimant in such a manner. The claimant told the employer that she would not tolerate such treatment, and if it did not stop, she would quit.

On January 5, 2009, the claimant was scheduled to work from 10:30 a.m. until 1:00 p.m. and from 5:00 p.m. until 8:00 p.m. On that day, it was 35 degrees below zero. When the claimant prepared to leave for work her car would not start because it was frozen. The claimant called a taxicab and went to work. She planned to use her free time from 1:30 p.m. through 5:00 p.m. to get someone to thaw her car and pick up her children.
When the claimant arrived at work, the only other waitress scheduled for that day told her that she was going to be leaving at noon. The claimant was immediately unhappy because she knew that meant she would be expected to stay.

Each morning the owner called the restaurant shortly after opening. When she called, the claimant told her that the other worker was leaving at noon, and she would not be able to cover the afternoon because she had to attend to her frozen car. The owner told the claimant she would not be able to take time off that afternoon, and she would have to work. The claimant told the owner that did not work for her. She reminded the owner that she was not scheduled to work that afternoon. The owner said she had more important things to think about and hung up the phone.

When the owner arrived, she confronted the claimant in front of customers and other employees. The owner began yelling at the claimant. She was crowding her and waiving a finger in the claimant’s face. The owner called the claimant “stupid” and used profanity. The claimant was embarrassed to be treated that way in front of other people, and she was offended by the owner’s use of profanity.

The claimant told the owner that she was not going to do this with her and tried to walk away. The owner told the claimant that she needed to listen to her and not walk away. The owner continued to yell at the claimant and call her derogatory names.
The claimant decided that she did not deserve to be “treated like a dog” and she was not going to allow the owner to degrade her in this manner. The claimant told the owner that she quit. She gathered her coat and left. As she was leaving, the owner yelled “get your a… (expletive) back over here.” 

PROVISIONS OF LAW
AS 23.20.379 provides, in part:

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker’s last suitable work voluntarily without good cause; or

8 AAC 85.095 provides, in part:

(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work…

CONCLUSION
In Craig, Comm'r Review 86H-UI-067, June 11, l986, the Commissioner held, in part:

A worker has good cause for leaving suitable work due to the actions of his supervisor only if the actions include a course of conduct amounting to "hostility, abuse or unreasonable discrimination. In addition, a worker must make a reasonable attempt to resolve the matter prior to leaving work."
It is understandable that the owner was frustrated by being left short-handed. However, the owner’s response was hostile and abusive. 
The claimant informed the owner she would not tolerate such treatment and tried to walk away. The owner would not permit her to walk away. Therefore, the claimant had a compelling reason for quitting work, and she exhausted  reasonable attempts to resolve the situation before leaving. 
DECISION

The notice of determination issued in this matter on February 5, 2009, is REVERSED. No disqualification under AS 23.20.379 is imposed. Benefits are ALLOWED for the weeks ending January 10, 2009 through February 14, 2009. No reduction of the claimant’s maximum benefit entitlement will be imposed, and the claimant may be eligible for the receipt of extended benefits. 

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.
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