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STATEMENT OF THE CASE

On February 19, 2009, the claimant timely appealed a February 9, 2009, determination that denied unemployment insurance benefits under 
AS 23.20.379. The issue before the Tribunal is whether the claimant voluntarily left employment without good cause, was discharged for misconduct connected with work, or was discharged for the commission of a felony or theft in connection with work.

FINDINGS OF FACT

The claimant began working for the employer in September 1998, as an apprentice piercer. She last worked as a piercer January 16, 2009. The claimant worked full time.
The claimant became a piercer after eight months training as an apprentice. She was paid $25 for each $30 piercing. This equals 83.33 percent commission. The employer considered her a subcontractor at that time and responsible for her own taxes. She was paid daily.
In 2005, the employer began to treat piercers as employees. The piercers, including the claimant, were paid 60 percent commission and the employer paid taxes for the piercers. The claimant continued her employment under these conditions until December 2008. The claimant was paid biweekly.
In December 2008, the owner informed the claimant that she could be a subcontractor again. She would be required to get a business license from the State of Alaska and complete a form provided by the employer. 

The claimant obtained a business license. She discussed the amount of commission she would receive by telephone with the owner, who was out of town. She requested 80 percent on piercing and a percentage of the jewelry sales. The claimant considered this less than she had received upon her initial hiring in 1998. The owner did not agree but told the claimant that he would discuss it further with her when he returned from out of town.
The bookkeeper and the claimant did not get along. The owner had advised the bookkeeper that he would deal with the claimant in these matters. The claimant did not complete the form required by the employer. She was not aware of the location of the forms. The claimant received her regular biweekly checks through December 24, 2008. The claimant was not scheduled to work after December 24, 2008, until January 6, 2009.
The claimant began work on January 6, 2009, believing that she was again a subcontractor, rather than an employee as of December 24, 2008.  She brought her copy of the business license to the store and kept it with her. The claimant did not provide the business license to the employer, as the owner was not in town and the bookkeeper rarely was at the business when the claimant was there. 

The claimant was shown by a coworker how the tattoo artist, who were considered subcontractors and paid daily, completed their paperwork. She believed that this was the proper procedure for completing her paperwork. The claimant understood that she would be responsible for her own taxes as a subcontractor.
The claimant turned in her paperwork daily, which recorded her sales and her payment of 80 percent commission, and kept a copy for herself. The claimant completed the pay transactions by herself except for January 6, 2009. The “counter person” in charge of the cash register always had a copy of the claimant’s paperwork.
The employer did not consider the claimant a subcontractor in January. The employer and the claimant had not reached an agreement as to the percentage of the piercing cost the claimant would be paid. The employer did not have a copy of the claimant’s business license. The employer believed the claimant to be an employee and should be paid at 60 percent. The claimant was not paid a biweekly check by the employer, because she had received commission on a daily basis.
The bookkeeper, upon learning the claimant was being paid daily, reported this to the owner. The owner contacted the claimant by telephone on five different occasions about the claimant’s status as a subcontractor or employee. The owner advised the claimant on each occasion that the amount at 80 percent and her status would be discussed when he returned to town. The owner contends that on each occasion he advised the claimant not to take out her commission on a daily basis. The claimant denies that she was told this. She contends that she was only told that she and the owner would discuss the matter when he returned to town on January 20, 2009.

On January 14, 2009, the claimant and the bookkeeper had a heated argument about the pay status of the claimant. The bookkeeper contends that the figures used for the claimant’s percentage on January 10, 2009, were not the actual sales figures because of a voided sale and the actual figure should have been less.
The employer reported to the police January 16, 2009, that the claimant had stolen from the business. The police advised the employer not to contact the claimant. The claimant learned from a third party that she had been discharged. She did not attempt to return to the business. The police questioned the claimant approximately two weeks later.
STATUTORY PROVISIONS

AS 23.20.379. Voluntary Quit, Discharge for misconduct, and refusal of work.

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker’s last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker's last work.

. . . .

(c) The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.

(d) The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

(e) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next 51 weeks of unemployment following that week or until the individual has worked subsequent to the discharge from work and earned 20 times the insured worker's weekly benefit amount in employment covered under this chapter if the insured worker was discharged for commission of a felony or theft in connection with the work.  In addition, the insured worker is not eligible for extended benefits under this chapter until the worker has requalified for benefits by meeting the earnings requirement in this subsection.

8 AAC 85.095. Voluntary quit, discharge for misconduct, and refusal of work.
(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1)
a claimant’s conduct on the job, if the conduct shows a willful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion.

(2)
a claimant’s conduct off the job, if the conduct
(A)
shows a willful and wanton disregard of the employers interest; and

(B)
either

(i)
has a direct and adverse impact on the employer’s interest; or

(ii) makes the claimant unfit to perform an essential task of the job.

(e) A discharge for an act that constitutes commission of a felony or theft will result in a disqualification for benefits under AS 23.20.379(e) if

(1) charges are filed against the claimant or the employer has reported the act to the appropriate law enforcement authority;

(2) the felony or theft is “misconduct connected with the insured worker’s work: under (d) of this section; and

(3) a preponderance of the evidence establishes that

(A) the claimant committed the act; and

(B) the act was not justified under AS 11.81.300 – 11.81.450.

(f) An acquittal, plea to a lesser charge, or dismissal of charges does not prevent a disqualification for benefits under (e) of this section, if a preponderance of evidence supports that disqualification.
(g) For purposes of this section

(1) “felony” means an act classified as a felony in AS 11; and

(2) “theft” means an act described in AS 11.46.100 if the value of the property or service is $50 or more.

CONCLUSION

The claimant began what she believed to be self employment as a subcontractor with a business license for the employer on January 6, 2009. She paid herself at the rate she requested of the owner. She maintained records of her payments and provided the employer a copy of her records. She believed that she was still in negotiation about the amount of her commission. She believed that the negotiations would be completed when the owner returned to town on January 20, 2009. She was discharged and accused of theft of company funds.

AS 11.46.100 defines theft as: 

A person commits theft if with intent to deprive another of property or to 
appropriate property of another to oneself or a third party, the person obtains 
the property of another.
The claimant believed the money she took was what she was entitled to receive based upon what she had received when she was working as a subcontractor from1998 until 2005. There has been no showing of an intent to deprive another (employer) of property (money). The claimant believed that she was entitled to the money at the rate she requested of the employer in negotiation.

The claimant did take a commission at a higher level than that approved by the owner. She did keep records of the transactions and expected to complete the negotiations with the owner upon his return to town. She was aware that she might be required to repay some of what she received. A good faith error in judgment, such as committed by the claimant in taking her pay at a rate not yet negotiated, does not rise to the level of theft, as she kept accurate records of the transactions for the employer and herself.
The meaning of the term misconduct is limited to conduct evincing such willful disregard of an employer's interests as is found in deliberate violations or disregard of standards of behavior which the employer has a right to expect of his employee, or in carelessness or negligence of such degree or recurrence as to manifest equal culpability, wrongful intent or evil design, or to show an intentional and substantial disregard of the employer's interests or of the employee's duties and obligations to his employer.  On the other hand mere inefficiency, unsatisfactory conduct, failure in good performance as the result of inability or incapacity, inadvertencies or ordinary negligence in isolated instances, or good faith errors in judgment or discretion are not to be deemed "misconduct" within the meaning of the statute.  Boynton Cab Co. v. Neubeck, 237 Wis. 249, 296 N.W. 636 (1041) from Lynch, Comm'r Rev. No. 82H-UI-051, March 31, 1982.

The Tribunal holds the actions of the claimant to be a good faith error in judgment.  There is no showing of a willful disregard of the employer’s interest.
It is the conclusion of the Appeal Tribunal that the employer has not established it discharged the claimant for misconduct connected with the work, or that the claimant committed theft from the employer.

The Tribunal does not address whether or not an employer/employee relationship under AS 23.20.525 (A), (B), and (C) does exist as of January 2009. This matter is remanded to Employment Security Tax for investigation.

DECISION
The notice of determination issued in this matter on February 9, 2009, is REVERSED.  The claimant is allowed benefits under AS 23.20.379 for the weeks ending January 24, 2009, through January 16, 2010. The reduction of benefits is restored. The claimant is eligible for the receipt of extended benefits, so long as otherwise eligible. The matter of the employer/employee relationship is REMANDED to Employment Security Tax for investigation.
APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska on May 1, 2009.

Tom Mize

Hearing Officer
