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CASE HISTORY

The claimant timely appealed a February 17, 2009 determination that denied benefits pursuant to AS 23.20.379. The issue is whether the claimant was discharged for misconduct connected with the work.


FINDINGS OF FACT
The claimant began work for the employer on September 29, 2008. She last worked on January 26, 2009. At that time she earned $37.50 per hour for part-time work as a massage therapist. 
The employer operates a chiropractic clinic. Besides the doctor, the clinic is run by an office manager and an assistant office manager. The clinic employs additional support staff that includes chiropractic assistants, front desk receptionists, and other massage therapists. All of the office staff, with the exception of one, provided written and/or verbal statements indicating the claimant was condescending, rude, and difficult to work with. She slammed doors, made comments to coworkers such as “don’t talk to me; get out, NOW; and “how hard is it to do your job.”  
The office manager and the assistant office manager told the claimant numerous times that her attitude and demeanor were not appropriate. However, they did not specifically warn the claimant that her job was in jeopardy as a result of the attitude and demeanor. 
On December 16, 2009, the office manager was not at work. She was at home sick with bronchitis. The claimant received her paycheck that day and noticed there was no extra pay for four hot stone massages (approximately $40). She called the office manager and said, “Look, I got my paycheck; you don’t know what you’re doing; I don’t know why you can’t do your job right; I did hot stone massages; they’re not on my paycheck; we discussed a rate.” The office manager responded, “No, we did not discuss a rate, and we can talk about this in the office.” The claimant became loud, more condescending and agitated. She yelled, “I told you about it; you don’t know how to do your job; you’re at home; I can’t talk to you because you’re not here.” The office manager told the claimant that her tone and comments were inappropriate. She asked the claimant to hand the phone to the assistant office manager who confirmed that the claimant was calling from a telephone in the employer’s patient lobby, within 10 feet of patients waiting for appointments. The assistant office manager could have helped the claimant with the problem.  
Later that day, the claimant discussed with the doctor her concerns about the pay problem and problems she was having with the support staff. The doctor tried to reassure the claimant that the pay issue would be taken care of and encouraged the claimant to give the other issues time to work themselves out. The claimant was not satisfied because the doctor would not address her concerns. 

On December 17, 2008, the doctor talked to the claimant about the telephone conversation with the office manager and about complaints he had received from all of the office staff regarding her attitude and her rude, condescending demeanor in the office. The doctor told the claimant that her behavior was inappropriate. He did not specifically warn the claimant that her job was in jeopardy. 

The claimant’s demeanor improved somewhat after the December 17, 2008 meeting. She limited her conversation with support staff. However, the employer noticed a pattern developing; the claimant routinely told support staff not to fill her afternoon appointments. 
On January 26, 2009, the office manager was working on the appointment schedule. This was within 10 feet of the patient lobby. She noticed the claimant had told staff not to fill any appointments for her that afternoon. When the claimant completed her first massage, the office manager asked her, “I notice you are not filling your appointments. Do you want us to change your schedule?” The claimant replied in a very curt and condescending tone, “We’ve already talked about the schedule; I told you I’m not changing my schedule.” 
The office manager told the claimant, “Lea, the way you are talking to me is not okay. Please drop the attitude.” The claimant’s voice elevated and she replied, 
“I don’t know what you mean; I don’t have an attitude; you are the problem….”
The doctor, a support staff person, and one patient witnessed the exchange. The doctor rushed the patient out of the office as the claimant’s tone became more elevated. At the conclusion of the conversation, the claimant “stomped” out of the office and slammed the door. 

That afternoon, the doctor and the office manager spoke to the staff. The staff complained that the claimant treated them all in the same manner. The support person who witnessed the exchange testified that she “could not believe anyone would speak to their supervisor that way.” The doctor perceived the claimant’s behavior as insubordinate. He decided to terminate the claimant because her attitude and demeanor had not changed despite warnings from him, the office manager and the assistant office manager. 

On January 27, 2009, the claimant was terminated when she reported to work. 
The claimant denies the allegations of rude, condescending and insubordinate behavior. She denies being warned about her attitude, and she challenges the truthfulness and accuracy of the witness’ written and verbal statements of the events. 
PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...
          
(2)     was discharged for misconduct connected with the insured                 worker's last work.
8 AAC 85.095 provides in part:


(d)     "Misconduct connected with the insured worker's work" as used in 
                   AS 23.20.379(a)(2) means



(1)      a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....

CONCLUSION
In a question of whether insubordination constitutes misconduct in connection with a claimant's work, "it is only necessary to show that he [the claimant] acted willfully against the best interests of his employer in order to establish that." Risen, Comm'r Decision 86H-UI-214, September 15, 1986. In Risen, the Commissioner also held that when a claimant refuses an employer's instructions, "Such refusal, absent a showing that the employer's request was unreasonable or detrimental to the individual, is misconduct in connection with the work."
“The Department has consistently held that an employer has the right to expect that a supervisor will be given such respect that the supervisor's authority is not undermined. Hot-tempered remarks by the worker, threats, or insolence, without due provocation, constitute misconduct.” Luper, Comm'r Dec.

No. 83H-UI-263, October 17, 1983.

The claimant in this matter was warned that her attitude and demeanor were “not okay,” and she was told to “lose the attitude.” It is reasonable to assume that she knew, or reasonably should have known that telling her supervisor, 
“I don’t have an attitude, YOU are the problem” would be considered inappropriate and insubordinate, especially in the presence of patients and other staff. 

While the claimant denies the allegations, the preponderance of evidence is that she did make sarcastic, demeaning, and inappropriate comments, and she was insubordinate with her supervisor on January 26, 2009. Therefore, the Tribunal concludes she was discharged for misconduct connected with the work. 
DECISION
The determination issued on February 17, 2009 is AFFIRMED. Benefits are DENIED for the weeks ending February 7, 2009 through March 14, 2009. The maximum benefit entitlement is reduced by three weeks. Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on April 9, 2009.








 Kynda Nokelby, Hearing Officer

