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CLAIMANT:
EMPLOYER:




WESLEY H DEMAREST
RICHFIELD HOTEL MANAGEMENT
CLAIMANT APPEARANCES          
EMPLOYER APPEARANCES 

Wesley H Demarest
Donna Klauza, representative

Angela Yeager

ESD APPEARANCES


None



CASE HISTORY
The claimant appealed a February 26, 2009 determination that denied him benefits under AS 23.20.379. The issue is whether he was terminated for work-connected misconduct.


FINDINGS OF FACT
The claimant worked for the interested employer as a banquet captain. The work began in March 2007 and ended February 3, 2009 with his discharge.  

As a banquet captain the claimant was responsible for overseeing the implementation of banquet orders from customers such as arranging wait and setup staff, bartending, and coordinating food preparation. 

The employer discharged the claimant because of his poor work performance.

The file contains several written warnings, and several customer feedback reports called meetingscopes which, in part, were used as the basis for the warnings. The reports not only pinpointed some of the mistakes the claimant made in his work but also show mistakes made during the course of an event by others. The claimant was not held accountable for these other problems. However, as will be seen below, the effect of some mistakes ripple throughout an event. 
Although the termination was a culmination of problems occurring in several events during the last few months of the claimant’s employment, one of the last incidents occurred on January 24, 2009. The claimant was the banquet captain and failed to staff the event properly. As a result, the setup for the event was delayed and chaotic, and as a result of that, the event itself was delayed in starting, In a cascade of problems, the food was served late and cold. Because of all the miscues, the hotel had to refund a substantial portion of the facility fees to the client.  
The claimant contended that he tried to get additional staff for the event (the major reason for the delays) but was unable to do so. He admitted talking to the food and beverage director at some point during the event setup and assuring him that everything was “ok.” The claimant insisted that at that time he believed he was going to be able to prepare the facility in time. Later, he spoke to the client and realized the event started earlier than he anticipated. The client also wanted other arrangements to be made which were either difficult or impossible to do, thus the delays. It also appears from the client report that there were problems with putting the event together before the claimant’s implementation of the event. 

In the end, the client rated the entire event poorly but described the claimant as “very helpful when everything went wrong and he was there to help which was much appreciated,” Exhibit 9.
The employer explained that she did not believe the claimant intentionally failed in his duties nor did she believe he did not care about his work (Exhibit 4). Rather she believed he was frustrated with things.
There were other examples of events and banquets poorly orchestrated by the claimant some which also directly cost the employer money. 

PROVISIONS OF LAW
AS 23.20.379 provides, in part:

(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker


(2)
was discharged for misconduct connected with the insured worker’s work.

8 AAC 85.095 provides, in part:


(d)
"Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2) means


(1)
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion . . . .


CONCLUSION

Looking at the last few events, there were clearly substantial problems encountered by the claimant in doing his job. However, the employer forthrightly testified that the claimant did not intentionally perform poorly. Furthermore, by the sheer nature of catered events, mistakes are magnified in a cascading fashion and from an examination of the event client feedback reports, there were problems occurring before the claimant made his own mistakes. The Appeal Tribunal is not convinced these previous problems can be separated out and, in fact, may have exacerbated the claimant’s mistakes.
Therefore, the Appeal Tribunal does not find misconduct under these circumstances. The employer may certainly be justified in discharging an individual because of his performance, which the employer believes is not in its best interests. But for unemployment insurance purposes, misconduct has not been shown.  


DECISION
The determination issued on February 26, 2009 is REVERSED. Benefits are allowed the claimant for the weeks ending February 7, 2009 through week ending March 14, 2009, so long as the claimant has filed and is otherwise eligible. His maximum benefits payable will not be reduced by three times his weekly benefit amount, and he may again be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on May 11, 2009.
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Hearing Officer                     
