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ALASKA DEPARTMENT OF LABOR

AND WORKFORCE DEVELOPMENT

EMPLOYMENT SECURITY DIVISION

3301 EAGLE ST SUITE 206
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APPEAL TRIBUNAL DECISION

Docket No.  09 0548    Hearing Date:  April 10, 2009
CLAIMANT:

DAVID A ALLEN

CLAIMANT APPEARANCES:


David A. Allen


ESD APPEARANCES:


None


CASE HISTORY
The claimant timely appealed a March 6, 2009 redetermination that denied benefits under AS 23.20.378 and 8 AAC 85.350. The redetermination disqualified the claimant on the ground that he was not available for full-time suitable work. The redetermination created a $2,444 overpayment of benefits under AS 23.20.390. The issues are whether the claimant was available for full-time work and whether he is liable to repay unentitled benefits.

FINDINGS OF FACT

The claimant established an unemployment insurance claim year effective November 9, 2008. The claimant filed biweekly claim certifications and received benefits for the weeks ending November 22, 2008 through February 14, 2009. 
At the time the claimant established his unemployment insurance claim he registered for work with the Employment Security Division. He was/is interested in finding work as a welder. He was/is willing to work any days of the week, any daytime shift. The claimant applied for work in person with several employers in the Kenai area. 

The claimant went to the Kenai Job Service Center seeking employment and/or job training assistance. A job center representative registered the claimant in a federally funded vocational training program. 

Between February 16, 2009 and March 7, 2009, the claimant attended vocational training classes at the Construction Academy. He attended class three evenings per week, from 6:00 p.m. until 9:00 p.m. and all day on Saturday. 
On March 2, 2009, the claimant spoke with an unemployment insurance claim specialist. At that time, he indicated that he did not have a vehicle, and he did not have childcare for his seven-month-old child. The claim center determined the claimant was not available for work based on his statements and denied his benefits, retroactively, effective November 16, 2008. 

The claimant believes the claim specialist misinterpreted his situation. He argues that he was available for work, he did have transportation to get to work and he did have friends who could watch his child in the event he was offered work. 

The claimant and his girlfriend have two children, a seven-year-old and a seven-month-old. The claimant’s girlfriend is available to watch the children. Her employment ended on March 16, 2009, due to a seasonal layoff. Prior to the layoff, she worked Monday through Friday, from 8:00 a.m. until 5:00 p.m.
The claimant owns a car; he has reliable transportation to get to work. His vehicle was inoperable for approximately two weeks; he cannot recall when. During the two weeks that his vehicle was inoperable his girlfriend carpooled with a friend, and the claimant walked to school in the evening. Had the claimant been offered work during that time, his girlfriend could have taken the children to a babysitter on her way to work, and the claimant would have walked to work; he lives within 20 minutes from most employers. 

PROVISIONS OF LAW
AS 23.20.378 provides, in part:


(a)
An insured worker is entitled to receive waiting-week credit or benefits for a week of unemployment if for that week the insured worker is able to work and available for suitable work….

8 AAC 85.350 provides:


(a)
A claimant is considered able to work if the claimant is physically and mentally capable of performing work under the usual conditions of employment in the claimant's principal occupation or other occupations for which the claimant is reasonably fitted by training and experience.

(b)
A claimant is considered available for suitable work for a week if the claimant



(1)
registers for work as required under 8 AAC 85.351;



(2)
makes independent efforts to find work as directed under 8 AAC 85.352 and 8 AAC 85.355;



(3)
meets the requirements of 8 AAC 85.353 during periods of travel;



(4)
meets the requirements of 8 AAC 85.356 while in training;



(5)
is willing to accept and perform suitable work which the claimant does not have good cause to refuse;



(6) 
is available, for at least five working days in the week, to respond promptly to an offer of suitable work; and



(7)
is available for a substantial amount of full‑time employment. 
AS 23.20.390. Recovery Of improper payments; Penalty.
(a)
An individual who receives a sum as benefits from the unemployment compensation fund when not entitled to it under this chapter is liable to the fund for the sum improperly paid to the individual.

CONCLUSION

The claimant in this matter was credible. His sworn testimony regarding his temporary transportation difficulties and his childcare situation was reasonable. Therefore, the Tribunal concludes the claimant was available to accept an immediate offer of full-time work during the weeks under review. 

A disqualification of benefits is not in order in this case, and the claimant is not liable to repay unentitled benefits, in keeping with this decision. 

DECISION
The redetermination issued on March 6, 2009 is REVERSED. Benefits are ALLOWED for the weeks ending November 15, 2008 through March 7, 2009, so long as he is otherwise eligible.

The notice of overpayment liability issued March 2, 2009 is also REVERSED. The claimant is NOT liable for repayment, in keeping with this decision.

APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on April 10, 2009.








 Kynda Nokelby, Hearing Officer

