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ALASKA DEPARTMENT OF LABOR 

AND WORKFORCE DEVELOPMENT

EMPLOYMENT SECURITY DIVISION

3301 EAGLE STREET #206
ANCHORAGE, ALASKA 99503

APPEAL TRIBUNAL DECISION

Docket No. 09 0591                         Hearing Date May 7, 2009 

CLAIMANT:

JOHN F LUMAN
CLAIMANT APPEARANCES:
    
     ESD APPEARANCES:

   

John F Luman
Sue Nichols
EMPLOYER APPEARANCES:

None
STATEMENT OF THE CASE

The claimant appealed from a determination dated March 9, 2009 (as amended in an April 15, 2009 redetermination) that denied him benefits under AS 23.20.387 and AS 23.20.360.  The claimant was also held liable for the repayment of benefits and the payment of a penalty under AS 23.20.390. 
The issues to be decided are whether the claimant had unreported work and earnings and whether he misrepresented facts to the Employment Security Division. Also at issue is whether he must repay benefits he received but to which he was not entitled. 
FINDINGS OF FACT

The claimant opened a claim for unemployment insurance benefits effective October 12, 2008. The Employment Security Division (ESD) determined that he was eligible to receive benefits in the amount of $154 per week. The claimant filed continuously thereafter until early February 2009 when he stopped filing for benefits.
The claimant returned to brief employment from November 25, 2008 to December 23, 2008. The employer, Shangri-La Corp., reported, and the claimant accepted, that he had earning during weeks ending December 6, 13, and 20, 2008 in the amounts (as amended by the investigator in her April 15, 2009 redetermination) of $90.00, $419.61 and $521.72 respectively. 

Although the claimant filed for unemployment insurance benefits for these weeks, he did not report either his return to employment, the end of that employment, or his income from it. The claimant chose not to report this employment or income because he was fearful he would not be eligible for benefits. He did not contact the Alaska Employment Security Division (ESD) because he had difficulty getting through on the telephone. He also felt the first week was such a minor amount that it did not warrant a severe penalty for his failure to report it to the ESD.  
The claimant did not dispute receiving the benefits in question.
PROVISIONS OF LAW

AS 23.20.360. Earnings deducted from weekly benefit amount.

The amount of benefits, excluding the allowance for dependents, payable to an insured worker for a week of unemployment shall be reduced by 75 percent of the wages payable to the insured worker for that week that are in excess of $50. However, the amount of benefits may not be reduced below zero. If the benefit is not a multiple of $1, it is computed to the next higher multiple of $1. If the benefit is zero, no allowance for dependents is payable.
AS 23.20.387. Disqualification for misrepresentation.

(a)
An insured worker is disqualified for benefits for the week with respect to which the false statement or misrepresentation was made and for an additional period of not less than six weeks or more than 52 weeks if the department determines that the insured worker has knowingly made a false statement or misrepresentation of a material fact or knowingly failed to report a material fact with intent to obtain or increase benefits under this chapter. The length of the additional disqualification and the beginning date of that disqualification shall be determined by the department according to the circumstances in each case.

(b)
A person may not be disqualified from receiving benefits under this section unless there is documented evidence that the person has made a false statement or a misrepresentation as to a material fact or has failed to disclose a material fact. Before a determination of fraudulent misrepresentation or nondisclosure may be made, there must be a preponderance of evidence of an intention to defraud, and the false statement or misrepresentation must be shown to be knowing and to involve a material fact.

AS 23.20.390. Recovery of improper payments; penalty.
(a) An individual who receives a sum as benefits from the unemployment compensation fund when not entitled to it under this chapter is liable to the fund for the sum improperly paid to the individual.

CONCLUSION

Under AS 23.20.360, the benefits that a person is entitled to receive must be reduced by the amount of wages a person earns. The amount of the deduction is figured using the formula found within the statute.  

The Appeal Tribunal holds that the claimant had earnings as reported by the employers for the weeks in question and which he failed to properly report to the ESD in filing for weekly benefits. His only excuse was a fear his benefits would be cut off. This does not constitute an adequate explanation for overlooking such an obvious requirement. The Appeal Tribunal holds the claimant intentionally misreported work and earnings for these three weeks and that it constitutes a misrepresentation of a material fact.  
As a result the claimant is held to have fillin "" \d ""

fillin "" \d ""received three weeks of unentitled benefits due to misrepresentation and fillin "" \d ""

fillin "" \d ""

fillin "" \d ""remains liable to repay the amount of such benefits paid for these weeks, plus a 50 percent penalty amount.   

DECISION

The notice of redetermination issued April 15, 2009 is AFFIRMED.

· That portion of the determination holding that benefits are reduced due to receipt of wages is AFFIRMED. Benefits remain reduced under AS 23.20.360 for the three weeks ending December 6, 13, and 20, 2008.
· That portion of the determination holding that the claimant committed fraud or misrepresentation is AFFIRMED. A disqualification under AS 23.20.387 is imposed, and benefits for the three weeks ending  December 6, 13, and 20, 2008 are denied. Also, the claimant is penalized with a six-week disqualification for each week affected by a fraudulent claim. The resulting 18 disqualified weeks are from the original determination date of March 9, 2009. The claimant remains denied benefits from week ending March 14, 2009 through week ending July 11, 2009. 
· That portion of the notice of determination and determination of liability holding that is liable for the repayment of benefits and for the payment of a 50% penalty is MODIFIED and REMANDED to the Investigations unit for recalculation of the amount the claimant is liable to repay based upon this decision.
APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and mailed in Anchorage, Alaska on May 11, 2009.
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