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CASE HISTORY

The claimant timely appealed a March 12, 2009 determination that denied benefits pursuant to AS 23.20.379. The issue is whether the employer discharged the claimant for misconduct connected with the work.


FINDINGS OF FACT
The claimant began work for the employer on June 23, 2007. She last worked in the employer’s Sand Point Clinic on February 10, 2009. At that time she earned $14.49 per hour for full-time work as an information technology (IT) technician. 
The claimant read section 604, 1-A and 1002, 3 of the employer’s personnel policies and procedures manual. She understood that using a company computer for personal, non-work related matters was grounds for disciplinary action up to and including immediate termination. 

The employer noticed the claimant accessing social networking websites such as 

My Space and U-Tube from her work computer during work hours. On 

September 30, 3008, while the claimant was working, she was using the My Space website when she received an email from the Director that read, “Just curious if you are online now. You know we have super snoopers …” The claimant thought it was suspect that he was looking at her internet activity but she did not respond to his email. 
The Director did not specifically warn the claimant that her internet use was unacceptable. He believed the warning was implicit and as an IT technician she should have known that using My Space and U Tube at work was inappropriate. The Director immediately blocked all access to My Space, U Tube and several other social networking websites. 

The claimant was aware the employer blocked the social networking sites. 

Exhibit 11 indicates she continued to chat online and download pictures and files after the employer blocked access. She accomplished this by using Face Book, a new social networking website that was unfamiliar to the employer. 
On February 5, 2009, the claimant was having a bad day at work. She accessed Face Book and commented “wondering what the hell I did, mid-year review and a ‘mandatory meeting’…can’t get a break.” Someone replied, “So, I take it you are at work feeling for a drink, wishing you were at least half stoned with a pillow under your head…” The claimant responded, “You are the greatest. There’s this guy in the Anchorage office that knows I did payroll and budgets for this company and it’s like he’s out to get me cuz I’m a threat! He’s a real (expletive)!” There are only two male employees in the Anchorage office, the Director and the IT Director.
On February 10, 2009 the claimant responded to a “tag” message on her Face Book account asking her to write 25 random things about herself, tag 25 other people, and continue the chain. The claimant’s list included #4 – “I hate my job. Do you realize how many people can’t figure out a password, and they picked it,” and #21 – “Glad to see Face Book has taken off running lately, cuz My Space is blocked at work (Proxy sites!)”

The Director received a complaint regarding the claimant’s internet use at work. He ordered the IT Director to investigate the internet access of all employees for the period of January and February 2009. The Director found eight or nine employees who routinely accessed social internet websites. However, the claimant’s February 5, 2009 and February 10, 2009 entries were the only entries that referenced the employer. 
The Director felt the claimant’s internet entries portrayed the employer in a negative light and had the potential to injure the image and reputation of the employer. The Director terminated the claimant on February 10, 2009 for violation of company policy and conduct on the job that could injured the image and reputation of the employer. 

The claimant believes she was singled out for termination since no other workers who participated in social networking were terminated. She argues that she was never warned that her job was in jeopardy as a result of the social networking, and she should have been given a written reprimand rather than terminated. 

PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...
          
(2)     was discharged for misconduct connected with the insured                 worker's last work.
8 AAC 85.095 provides in part:


(d)     "Misconduct connected with the insured worker's work" as used in 
                   AS 23.20.379(a)(2) means



(1)      a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
An employer has the right to expect that a reasonable order will be obeyed. Sorensen, Comm'r Rev. No. 9123334, April 2, 1992. Implicit in the contract of hire is the submission of the worker to the lawful and reasonable authority of the employer. Although reprimands or warnings are necessary in most cases to make certain that the worker was aware that the conduct was unsatisfactory, a single act of insubordination may constitute misconduct, if it is serious enough. Cantrell, Comm'r Rev. No. 9225160, June 30, 1992. It is assumed that disobedience, insolence, and the negation of authority injure an employer's interest. ESD Benefit Policy Manual, MC 255.05-1.PRIVATE 

The claimant was an IT technician charged with knowing, following and enforcing the employer’s information technology policies. Her inappropriate social networking was brought to her attention on September 30, 2008 by her Director. She understood the employer’s intent when it blocked the social networking websites, and she understood that violation of the policy could result in immediate termination. 

In Belcher v. State of Alaska, Dept. of Labor and Workforce Development, AK Super. Ct. 3rd JD, 3AN-00-3679 CI, May 28, 2001, the court discussed aspects of 8 AAC 85.095(d)(2). The court interpreted “willful” as meaning “’voluntarily’, ‘intentional,’ ‘deliberate,’ ‘knowingly,’ and ‘purposely’” and “wanton” as meaning “‘reckless,’ ‘heedless,’ and ‘malicious.’”
The claimant made a conscious choice to circumvent the employer’s proxy settings and use an unfamiliar social networking site (Face Book) to continue her personal internet activity. Furthermore, the time and resources wasted on her personal internet activity, combined with the content and nature of her public internet comments injured the employer’s interest. Therefore, the Tribunal finds the claimant’s actions were willful. Her willful failure to comply with reasonable employer policies constitutes misconduct connected with the work. 
DECISION
The determination issued on March 12, 2009 is AFFIRMED. Benefits are DENIED for the weeks ending February 14, 2009 through March 21, 2009. The maximum benefit entitlement is reduced by three weeks. Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on April 22, 2009.
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