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STATEMENT OF THE CASE

On March 20, 2009, the employer timely appealed a notice of a February 26, 2009, determination that allowed the claimant unemployment insurance benefits. No disqualification was imposed under AS 23.20.379. The issue before the Tribunal is whether the claimant had good cause to voluntarily leave suitable work, or was discharged for misconduct connected with work.

FINDINGS OF FACT

The claimant began working for the employer in April 2008 and last worked on December 2, 2008. The claimant worked 20 to 30 hours per week and earned $10.50 per hour as a part time cashier.
In early November 2008, the claimant requested that she be allowed a leave of absence from December 5, 2008, until January 15, 2009, to take care of some personal business out of town. She made her request to the associate coordinator. The claimant believed that the associate coordinator had the authority to grant or deny her leave request. If the scheduler did not have the authority to grant the leave request, the claimant believed that the associate coordinator would take her request to the proper authority.

Under the employer’s policy, a salaried manager has the authority to approve up to two weeks of leave. Any leave of a greater length must be approved by a store manager. Leave request must be made thirty days in advance except in emergencies.
On November 28, 2008, the associate coordinator told the claimant that her leave had been granted. On December 2, 2008, the claimant was counseled about her excessive absences. She had missed work because of her illness and her children’s illnesses. On December 3, 2008, and December 4, 2008, the claimant was absent because of illness. She provided the employer with a doctor’s excuse for the absences. On December 5, 2008, the claimant began her leave.
On December 5, 2008, the employer called the claimant at home when she did not report to work. The employer was told by a family member that the claimant was not available because she was out of town. The family member provided an alternate number for contact with the claimant. The employer called the number and left a message for the claimant. The claimant contacted the employer on or about December 6, 2008. 

The employer requested the claimant provide a letter within ten days explaining her need for the leave of absence.  The employer received a hand written letter approximately two weeks later. The letter explained that the claimant needed the leave to settle a lawsuit and get a notarized signature of her children’s father on their birth certificates.
The claimant was discharged effective January 12, 2009, for failing to follow the standard operating procedures for requesting a leave of absence. She was advised of her termination from employment on January 14, 2009, by telephone.

STATUTORY PROVISIONS

AS 23.20.379. Voluntary Quit, Discharge for misconduct, and refusal of work.

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker’s last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker's last work.

. . . .

(c) The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.

(d) The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095. Voluntary quit, discharge for misconduct, and refusal of work.
(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1)
a claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion.

(2)
a claimant’s conduct off the job, if the conduct

(A)
shows a wilful and wanton disregard of the employers interest; and


(B)
either

(i)
has a direct and adverse impact on the employer’s interest; or

(ii)
makes the claimant unfit to perform an essential task of the job.

CONCLUSION

The meaning of the term misconduct is limited to conduct evincing such willful disregard of an employer's interests as is found in deliberate violations or disregard of standards of behavior which the employer has a right to expect of his employee, or in carelessness or negligence of such degree or recurrence as to manifest equal culpability, wrongful intent or evil design, or to show an intentional and substantial disregard of the employer's interests or of the employee's duties and obligations to his employer.  On the other hand mere inefficiency, unsatisfactory conduct, failure in good performance as the result of inability or incapacity, inadvertencies or ordinary negligence in isolated instances, or good faith errors in judgment or discretion are not to be deemed "misconduct" within the meaning of the statute.  Boynton Cab Co. v. Neubeck, 237 Wis. 249, 296 N.W. 636 (1041) from Lynch, Comm'r Rev. No. 82H-UI-051, March 31, 1982.

The claimant was discharged for not following the standard operating procedures for requesting a leave of absence. The claimant testified that she requested the leave in the manner she believed to be correct. She was advised by an individual that she believed had the authority to do so, that the leave had been granted. The employer discharged the claimant upon her return from the leave she had requested. The Tribunal holds that the actions of the claimant were good faith errors in judgment when she accepted the word of the associate coordinator about her leave.
It is the conclusion of the Appeal Tribunal that the employer has not established it discharged the claimant for misconduct connected with the work.

DECISION

The notice of determination issued in this matter on February 26, 2009 is AFFIRMED. The claimant is allowed unemployment insurance benefits and no disqualification is imposed under AS 23.20.379. Benefits remain allowed for the weeks ending January 17, 2009, through February 21, 2009.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.
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