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CASE HISTORY

The claimant timely appealed a March 10, 2009, determination that denied unemployment insurance benefits under AS 23.20.378 and a determination that held the claimant liable for the repayment of benefits under AS 23.20.390. 
The issue is whether the claimant was available for work during the period claimed and whether and for how much the claimant is liable to repay benefits received.

FINDINGS OF FACT

The claimant filed for unemployment insurance benefits during a benefit year that began July 13, 2008. The claimant began to suffer severely from a disease that affected her muscles and vision. She temporarily lost the vision in both eyes but regained vision in one eye. The claimant also began to have difficulty standing.

In August 2008, the claimant submitted an application for Social Security Disability Insurance (SSDI), upon the advice of her doctor. She continued to search for work. She registered with the Vocational Rehabilitation Division to evaluate her abilities and aid her in locating gainful employment. She is attempting to get a computer system through Vocational Rehabilitation Division that will increase her ability to work.
Effective January 2009, the claimant was awarded SSDI. She received her first payment in February 2009. The claimant continued to seek employment She applied with the local tribal counsel and employers that provide case management work or clerical work. The claimant’s doctor encouraged the claimant to seek work within her abilities.
STATUTORY PROVISIONS

AS 23.20.378. Able to work and available for suitable work.

(a)
An insured worker is entitled to receive waiting-week credit or benefits for a week of unemployment if for that week the insured worker is able to work and available for suitable work. An insured worker is not considered available for work unless registered for work in accordance with regulations adopted by the department.

AS 23.20.390. provides in part:
     (a)
     An individual who receives a sum as benefits from the 



     unemployment compensation fund when not entitled to it under 

     this chapter is liable to the fund for the sum improperly paid to 


     the individual.

8 AAC 85.350. Able to work and available for suitable work.

(b)
A claimant is considered available for suitable work for a week if the claimant

(1)
registers for work as required under 8 AAC 85.351;

(2)
makes independent efforts to find work as directed under 8 AAC 85.352 and 8 AAC 85.355;

(3)
meets the requirements of 8 AAC 85.353 during periods of travel;

(4)
meets the requirements of 8 AAC 85.356 while in training;

(5)
is willing to accept and perform suitable work which the claimant does not have good cause to refuse;

(6)
is able, for at least five working days in the week, to respond promptly to an offer of suitable work; and

(7)
is available for a substantial amount of full-time employment.

CONCLUSION

To be able to work and available for work, a person must be willing and able to perform work in some substantial field of employment that he or she is qualified to perform by education, training, or experience.
Arndt vs State, Dept. of Labor, 583 P2d 799, 802, provides a twofold test for determining availability:  (1) that a claimant be willing to accept suitable work which she has no good cause for refusing, and (2) that she thereby make herself available to a substantial field of employment.  The claimant has the burden of establishing the first; the agency of establishing that this does not leave a substantial field of employment.  

The claimant has shown a willingness to accept work by continuing to search for work and by attempting improve her chance of obtaining work through Vocational Rehabilitation.
It is the conclusion of the Tribunal that the claimant is able to work and available for work.

DECISION

The March 10, 2009, determination is REVERSED. No disqualification under AS 23.20.378 is imposed. The claimant is allowed benefits beginning with the week ending December 6, 2008, so long as the claimant is otherwise eligible. The overpayment set in conjunction with the determination of March 10, 2009, is REVERSED.
APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on April 30, 2009.


Tom Mize

Hearing Officer
