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CASE HISTORY

The employer timely appealed a March 13, 2009 determination that allowed the claimant unemployment insurance benefits pursuant to AS 23.20.379(a)(1) on the ground that she voluntarily quit suitable work without good cause. 

FINDINGS OF FACT
The claimant began work for the employer on February 8, 2009. She was a crew member at Carl’s Junior. She earned $8.75 per hour for full-time work. She last worked on February 17, 2009. 
The claimant was scheduled to work on February 18, 2009. When she did not show up for her scheduled shift, the employer contacted her by telephone. The claimant told the employer she fell down the stairs. The employer told the claimant to “get better.” The employer expected the claimant to return to work that week. 

The claimant did not report for any other shifts during the week ending 

February 21, 2009. She did not contact the employer. The claimant did not report for any scheduled shifts the following week. 

On February 26, 2009, the claimant called the employer to report she was at the Fairbanks airport, on her way to Anchorage to have oral surgery for impacted molars. The employer placed the claimant on unpaid medical leave at that time. The owner told the claimant to keep in contact and let him know when she could return to work. The claimant agreed. 

On March 4, 2009, the claimant contacted the unemployment insurance claim center and established an emergency unemployment insurance claim. At that time, she reported that she quit work on February 24, 2009, due to an argument with a coworker. 

Exhibit 6 indicates the claimant was never scheduled for oral surgery, and she did not travel to Anchorage for dental work. 

On March 12, 2009, the claimant went to Carl’s Junior and handed the owner her uniform. She told the owner she could not work for the employer any longer because of difficulties with a male coworker. This was the first time the claimant had mentioned any problems with a coworker.  
On March 16, 2009, the claimant filed claim certifications with VICTOR, the Divisions telephonic filing system. She filed for the weeks ending March 7, 2009 and March 14, 2009. 

PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...
          
(1)
left the insured worker's last suitable work voluntarily without            good cause.... 


(2)     was discharged for misconduct connected with the insured                 worker's last work.
8 AAC 85.095 provides in part:


(c)
Good cause for voluntarily leaving work under                                 AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;

(d)     "Misconduct connected with the insured worker's work" as used in 
                   AS 23.20.379(a)(2) means



(1)      a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
"[A]n individual may have a 'first week' of unemployment when the individual ceases to perform services and again another 'first week' of unemployment when the employer-employee relationship is actually severed."  Alcantra, Comm’r. Dec. 83H-UI-087, June 6, 1983. 

A voluntary leaving does not occur until the worker has filed a claim for benefits in the week in which the worker left work or in a subsequent week. Carlson, 98 2336, November 19, 1998.

At the time the claimant established her emergency unemployment insurance claim she was not performing services because of a definite but unspecified leave of absence from work. Therefore, the Tribunal must consider that her ‘first’ separation from work. That separation was at the claimant’s request and the reason for the separation was an alleged medical condition that required oral surgery. That separation occurred on February 26, 2009.
A worker has good cause for voluntarily leaving due to illness or injury only if the worker's physical condition compels him to leave. The worker must have no reasonable alternative. Hok-Demmott, Comm’r. Dec. 9321805, June 15, 1993. 

The claimant did not appear at the hearing to provide testimony in this case. There is no evidence that her medical condition required her to be absent from work. She did not travel to Anchorage and she did not have oral surgery. Therefore, good cause for voluntarily quitting suitable work during the week ending February 28, 2009 was not established. 

The claimant was in continuous filing status at the time she contacted her employer again on March 12, 2009 and turned in her uniforms. She told the employer she could not return to work because of a conflict with a coworker. The Tribunal considers this a ‘second’ separation from work which is also a voluntary leaving. However, there is no evidence a determination was issued regarding this ‘second’ separation from work. This issue is remanded to the Fairbanks Unemployment Insurance Claim Center for investigation and issuance of a determination, in keeping with this decision. 
DECISION
The determination issued on March 13, 2009 is MODIFIED. Benefits are DENIED for the weeks ending February 28, 2009 through April 4, 2009. The maximum benefit entitlement is reduced by three weeks. Further, the claimant may not be eligible for future extended benefits.
The issue of the claimant’s voluntary quit on March 12, 2009 is REMANDED to the Fairbanks Unemployment Insurance Claim Center for investigation and issuance of a determination. 

APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on April 28, 2009.








  Kynda Nokelby, Hearing Officer

