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STATEMENT OF THE CASE

The claimant timely appealed a March 25, 2009 notice of determination that denied unemployment insurance benefits under AS 23.20.379. The issue is whether the employer discharged the claimant for misconduct in connection with the work.
FINDINGS OF FACT
The claimant began working for the interested employer in October 2006. She last worked on February 19, 2009. At that time, she normally worked full-time and earned $27.50 per hour as a tribal manager.

In July 2008, the tribal president warned the claimant that no call/no show absences from work were unacceptable and could lead to further disciplinary measures.

In August 2008, the tribal president gave the claimant a written warning which indicated that addition no call-no show absences from work would be grounds for termination. The written warning advised the claimant that she was required to call the tribal president each day that she was going to be absent. 
In December 2008 the claimant received a final written warning regarding a no call/no show absence from work. The claimant was suspended for three days without pay.
The tribal president felt the claimant had a negative attitude and bad work ethic. She was rude to council members and coworkers. The tribal president did not warn or council the claimant on her negative attitude. She attributed the claimant’s attitude to her personal issues which were not work related. The tribal president described the claimant’s behavior as “good days and bad days.” 
On January 20, 2009, the claimant told the tribal president that she was planning to quit her job. She did not have a definite date in place for her resignation. The claimant thought it was just time to move on. She planned to continue working until an upcoming audit was complete. The tribal president agreed that the claimant needed to move on. The tribal president asked the claimant if she intended to leave them in a lurch, and the claimant assured her she would not.

On January 27, 2009, the claimant went to work and became ill. She told the office administrator that she was leaving and went to the doctor. The claimant did not call the tribal president to report her absence. The office administrator notified the tribal president that the claimant had left work. The tribal president decided not to act on the claimant’s failure to call because she knew the claimant was going to quit soon.
The claimant was out of work February 16, 17 and 18, 2009 due to a prescheduled surgical procedure. On February 17, 2009, the office administrator called the claimant at home to inquire about some information that was needed for the audit. The claimant was frustrated by the call because she had previously provided the office administrator with the needed information. The office administrator maintained that the claimant yelled at her during that phone call and stated she told the claimant twice to stop yelling at her. The claimant argued that because she had a tube down her throat during the surgical procedure she was physically unable to yell at the office administrator. The office administrator reported the incident to the tribal president.

On February 19, 2009, the tribal president and vice president called an executive session. They met and agreed to discharge the claimant for violation of council policies and a negative work ethic. At no time prior to her discharge had the claimant been warned that a negative work ethic or negative attitude had placed her job in jeopardy.  
PROVISIONS OF LAW
AS 23.20.379 provides, in part:

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker’s last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker's last work.

8 AAC 85.095 provides, in part:

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1)
a claimant’s conduct on the job, if the conduct shows a willful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion...

CONCLUSION 
An employer may give two or more reasons for discharging an employee. However, frequently the one reason that was the precipitating event is the real cause of the discharge, with the other reasons being secondary. In such cases, misconduct is evaluated on the precipitating event. In many cases, the discharge may in fact be caused by a combination of factors. However, although the other factors contributed to the employer’s overall dissatisfaction, the worker would not have been discharge at the particular time, had it not been for the precipitating event.

The tribal president did not discharge the claimant for violating the attendance policy. She decided to disregard the claimant’s unexcused absence on 
January 27, 2009 because she knew the claimant intended to quit soon.

In this matter, the precipitating event was the telephone confrontation between the claimant and the office administrator on February 17, 2009. The tribal president decided to terminate the claimant’s employment after she received the report that the claimant yelled at the office administrator on the phone on that day.
In Wright, Comm’r Dec. 9125524, February 14, 1992, the Commissioner held, in part:

It is the responsibility of workers to get along with other employees to the best of their ability. However, because it is unlikely that anyone can have continually smooth working relationships with everyone, isolated instances of minor verbal disagreements among employees are not generally misconduct. However, if a worker molests, irritates, or otherwise annoys fellow employees, after a warning, and such conduct actually interrupts the efficient operation of the employer's business, the worker has committed an act of misconduct connected with the work.
The Tribunal does not dispute an employer’s right to discharge an employee whose behavior or actions may be detrimental to their business interest. However, the claimant had not been warned regarding the unacceptable nature of her attitude and work ethic. The employer has not established the claimant’s behavior represented a willful and wanton disregard of the employer’s interest. As such, misconduct connected with the work has not been shown.
DECISION

The notice of determination issued in this matter on March 25, 2009, is REVERSED. No disqualification under AS 23.20.379 is imposed. Benefits are ALLOWED for the weeks ending February 21, 2009 through March 28, 2009. No reduction of the claimant’s maximum benefit entitlement will be imposed, and the claimant may be eligible for the receipt of extended benefits. 

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska on May 12, 2009.



                                  Kathy A Thorstad, Hearing Officer
