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BENEFIT PAYMENT CONTROL
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CASE HISTORY
The claimantfillin "" \d "" timely appealed an April 1, 2009 notice offillin "" \d "" determination that reduced benefits fillin "" \d ""

fillin "" \d ""under AS 23.20.360 and denied benefits under AS 23.20.387. The claimant was held liable for the repayment of benefits and the payment of a penalty under 

AS 23.20.390. 

The issues before the Tribunal are whether the claimant:

· earned wages during the weeks claimed;
· knowingly made a false statement or misrepresented a material fact in connection with the claim; and

· is liable for the repayment of benefits and the payment of a penalty.


FINDINGS OF FACT
The claimantfillin "" \d "" established an unemployment insurance benefit claim year effective January 15, 2006. His weekly benefit amount was $104. He was eligible to receive partial payment for any week in which his gross earnings were less than $188.66 (his excess earnings amount). At the time the claimant established his claim, he was performing janitorial work part-time for Universal Floor Care. He normally worked 16-18 hours per week and earned $10 per hour. 

The claimant filed claim certifications with VICTOR, the telephonic filing system of the Division. He reported work and earnings for the weeks ending January 7, 2006 through June 24, 2006. Base on his reports of work and earnings, he received partial benefit payment for those weeks. 

The claimant wrote down the hours worked each week and turned his written account into the employer. He received a check for his hours every two weeks. However, he filed his claim certifications before he received his paychecks. He tried to keep track of the work hours as best he could for his VICTOR reports. 
The claimant also worked part-time as a home care provider for a private individual, Michael Davidson during the weeks ending April 1, 2006 and April 8, 2006. He worked 18 and 19.5 hours respectively and earned $21 per hour. He did not report his work or earnings from Michael Davidson when he filed with VICTOR because he had not been paid at the time he filed. He did not contact the claim center to report the earnings when Michael Davidson issued his paychecks. 

The claimant established his second successive unemployment insurance benefit claim year effective February 25, 2007. His weekly benefit amount was $114. His excess earnings amount was $202. 
The claimant worked as a cook and expeditor for Chinooks during the weeks ending July 14, 2007, July 21, 2007 and July 28, 2007. He worked eight hours per day, five days per week and earned $12 per hour. The claimant attempted to keep track of the hours worked as best he could for his VICTOR reports. The claimant accepted that job under an emergency circumstance, and he was unsure if/when he would get paid. He did not contact the claim center to correct his work and earnings reports when he received his paychecks from Chinooks. 

The claimant established his third successive unemployment insurance benefit claim year effective February 24, 2008. His weekly benefit amount was $118. His excess earnings amount was $207.33. 

Beginning in June 2008, the claimant performed intermittent part-time self employment. He made and sold native masks. The claimant did not report his self employment work or earnings during the months of June or July 2008. The claimant reported his self employment during the weeks ending August 9, 2008, August 16, 2008, August 23, 2008 and August 30, 2008; he reported working four hours and earning $40 during each of those weeks. 

The claimant worked full-time as a deckhand for Captain Paul Sadura, a commercial whale fisher. The claimant worked eight hours per day, seven days per week during the weeks ending August 9, 2008, August 16, 2008, August 23, 2008 and August 30, 2008. He did not report any work or earnings from Paul Sadura when he filed with VICTOR because he was not sure when or how much he would be paid. His commission earnings were approximately $3,000 for that work. He did not receive his commission until after the season ended. He did not contact the claim center to report the commission wages when he received the check. 

Based on the claimant’s VICTOR reports he received partial payments during the weeks that he worked and was self employed. The weeks at issue in this appeal are the weeks ending January 7, 2006 through January 28, 2006, the weeks ending February 11, 2006 through June 24, 2006, the weeks ending July 14, 2007 through July 28, 2007, and the weeks ending August 9, 2008 through August 30, 2008.  

As part of its on-going work, the Benefit Payment Control Unit of the Division received cross match reports and mailed wage earnings audit forms to employers of the claimant for the quarters in which the claimant filed for benefits and had wages reported. The forms asked that the employers provide information about the days and hours the claimant worked and the gross weekly income during the weeks at issue. 

The employers, Universal Floor Care, Michael Davidson, Chinooks, and Paul Shadura returned forms and provided wage information used to create this summary of the claimant’s filing history for the weeks at issue. 
	Benefit Week
	RptdHours (clmt)
	RptdWages (clmt) 
	Employer
	Hours (ER)
	Wages (ER)

	1/7/2006
	14
	$140 
	Universal
	16
	$160 

	1/14/2006
	14
	$140 
	Universal
	16
	$160 

	1/21/2006
	14
	$140 
	Universal 
	16
	$160 

	1/28/2006
	14
	$140 
	Universal 
	16
	$160 

	2/4/2006
	18
	$180 
	Universal 
	16
	$160 

	2/11/2006
	14
	$140 
	Universal 
	16
	$160 

	2/18/2006
	14
	$125 
	Universal 
	16
	$160 

	2/25/2006
	14
	$130 
	Universal 
	13
	$130 

	3/4/2006
	16
	$138 
	Universal 
	16
	$160 

	3/11/2006
	14
	$129 
	Universal 
	16
	$160 

	3/18/2006
	14
	$125 
	Universal 
	16
	$160 

	3/25/2006
	14
	$125 
	Universal 
	16
	$160 

	4/1/06
	15
	$130
	Universal
	16
	$160

	4/1/2006
	0
	$0 
	Davidson
	18
	$304.50 

	4/8/2006
	15
	$130 
	Universal 
	16
	$160 

	4/8/2006
	0
	$0 
	Davidson
	19.5
	$330.75 

	4/15/06
	13
	$105
	Universal
	16
	$160

	4/22/2006
	16
	$105 
	Universal 
	16
	$160 

	4/29/2006
	16
	$123 
	Universal 
	16
	$160 

	5/6/2006
	11
	$100 
	Universal 
	17
	$170 

	5/13/2006
	15
	$110 
	Universal 
	17
	$170 

	5/20/2006
	15
	$115 
	Universal 
	17
	$170 

	5/27/2006
	15
	$115 
	Universal 
	17
	$170 

	6/3/2006
	15
	$105 
	Universal 
	17
	$170 

	6/10/2006
	17
	$130 
	Universal 
	17
	$170 

	
	
	
	
	
	

	Benefit Week
	RptdHours (clmt)
	RptdWages (clmt) 
	Employer
	Hours (ER)
	Wages (ER)

	6/17/2006
	14
	$115 
	Universal 
	17
	$170 

	6/24/2006
	16
	$125 
	Universal 
	18
	$180 

	7/14/2007
	18
	$50 
	Chinooks
	 
	$351 

	7/21/2007
	24
	$265 
	Chinooks
	 
	$351 

	7/28/2007
	30
	$300 
	Chinooks
	 
	$695.34 

	8/9/2008
	4
	$40 
	Paul Shadura
	56
	$750 

	8/16/2008
	4
	$40 
	Paul Shadura
	56
	$750 

	8/23/2008
	4
	$40 
	Paul Shadura
	56
	$750 

	8/30/2008
	4
	$40 
	Paul Shadura
	56
	$750 


The first four weeks that the claimant filed, he under reported his hours by two hours per week. The fifth week he over-reported by two hours. His hourly pay rate ($10 per hour) multiplied by the number of hours he reported working, equaled the gross wages he reported for those weeks. The investigator gave the claimant the benefit of the doubt - that he had made a simple error in writing down his hours. 
However, the claimant’s reports for all remaining weeks was inconsistent; the gross earnings reported divided by the hours worked yielded a different hourly pay rate each week ranging from $2.77 per hour to $12 per hour. The under-reported amounts were also not consistent with ‘net pay,’ and the claimant could not have reported net pay since he filed before he received his paychecks. 
An investigator contacted the claimant to discuss the wage discrepancies. At that time, the claimant did not dispute the employers’ reports of hours worked and earnings paid and he admitted he did not report his work and earnings for Michael Davidson or Paul Sadura because he had not received payment at the time he filed. 
On March 12, 2009, the investigator entered the corrected wages into the Division’s database, creating the pendant overpayment. On March 31, 2009, the investigator issued a determination denying the claimant’s benefits due to work/earnings and assessing additional penalty amounts under AS 23.20.387 and AS 23.20.390 for the weeks the claimant under reported by more than $50 in the week. 

At the hearing, the claimant acknowledged that he received an unemployment insurance handbook each time he established a new claim (at least five). The claimant handbook provides detailed instructions regarding the proper procedure for reporting work and earnings. The claimant admits that he has reported work and unknown earnings in the past; he contacted claim specialists for instructions and properly corrected his VICTOR filings on those occasions. However, he believes the wage records of Universal Floor Care are skewed by an hour or two during his final weeks of employment, and he believes that he did the best he could to figure out his weekly earnings. He contends that claim specialists advised him not to report his hours worked for Paul Sadura since he was unsure when or how much he would be paid and that he was not aware he needed to contact the claim center and correct his erroneous earnings reports.  

PROVISIONS OF LAW
AS 23.20.360 provides in part:PRIVATE 


The amount of benefits, excluding the allowance for dependents, payable to an insured worker for a week of unemployment shall be reduced by 75 percent of the wages payable to the insured worker for that week that are in excess of $50. However, the amount of benefits may not be reduced below zero. If the benefit is not a multiple of $1, it is computed to the next higher multiple of $1. If the benefit is zero, no allowance for dependents is payable….

AS 23.20.505 provides in part:


(a)
An individual is considered "unemployed" in a week during which the individual performs no services for which no wages are payable to the individual, or in a week of less than full-time work if the wages payable to the individual for the week are less than one and one-third times the individual's weekly benefit amount, excluding the allowance for dependents, plus $50.

AS 23.20.387 provides in part:


(a)
An insured worker is disqualified for benefits for the week with respect to which the false statement or misrepresentation was made and for an additional period of not less than six weeks or more than 52 weeks if the department determines that the insured worker has knowingly made a false statement or misrepresentation of a material fact or knowingly failed to report a material fact with intent to obtain or increase benefits under this chapter.  The length of the additional disqualification and the beginning date of that disqualification shall be determined by the department according to the circumstances in each case.


(b)
A person may not be disqualified from receiving benefits under this section unless there is documented evidence that the person has made a false statement or a misrepresentation as to a material fact or has failed to disclose a material fact.  Before a determination of fraudulent misrepresentation or nondisclosure may be made, there must be a preponderance of evidence of an intention to defraud, and the false statement or misrepresentation must be shown to be knowing and to involve a material fact….

AS 23.20.390 provides in part:


(a)
An individual who receives a sum as benefits from the unemployment compensation fund when not entitled to it under this chapter is liable to the fund for the sum improperly paid to the individual….


(f)
If addition to the liability under (a) of this section for the amount of benefits improperly paid, an individual who is disqualified from receipt of benefits under AS 23.20.387 is liable to the department for a penalty in an amount equal to 50 percent of the benefits that were obtained by knowingly making a false statement or misrepresenting a material fact, or knowingly failing to report a material fact, with the intent to obtain or increase benefits under this chapter. The department may, under regulations adopted under this chapter, waive the collection of a penalty under this section. The department shall deposit into the general fund the penalty that it collects….


CONCLUSION
Under AS 23.20.360, the benefits a person is entitled to receive must be reduced by the amount of wages a person earns. The amount of the deduction is figured using the formula found within the statute. The claimant in this matter had earnings as reported by the employer. Therefore, benefits must be reduced as prescribed by law.
The record establishes the claimantfillin "" \d "" failed to accurately report work and earnings during the period under appeal. Based on his inaccurate earnings reports, he received benefits he was not entitled to receive. Hefillin "" \d "" is liable to repay overpaid benefits received as a result of earned wages. 
Three elements must be satisfied before a person can be held to have fraudulently filed for unemployment benefits. The person must:

PRIVATE 


•
have made a false statement or misrepresentation,


•
the false statement must have involved a material fact, and


•
there must be a showing of intent and knowledge.

The claimant’s work and earnings are material to his claim eligibility. He had a responsibility to accurately report those material facts. His testimony establishes that he understood what the term gross wages meant and how to calculate his gross wages, yet he knowingly reported an erroneous earnings amount that was not representative of his gross earnings. The claimant admits that he worked a regular schedule for Universal Floor care and that his hours were consistent for all but one or two weeks. It logically follows then that he should have known how many hours he worked each week, yet he under-reported his hours for all but one week of that employment. The claimant under-reported his earnings for 24 weeks and failed to report any work and earnings for six weeks. He certified when filing through VICTOR that his answers were true and correct to the best of his knowledge, which he knew, or reasonably should have known was not the case. 

He made self-serving statements regarding erroneous advice of claim specialists instructing him to report he had not worked, when in fact he had. That conclusion is supported by his admission that he spoke to the claim center on numerous previous occasions and properly corrected incorrect or unknown earnings reports. 
The claimant’s fillin "" \d ""contentions that he simply made a mistake calculating his earnings or provided net earnings instead of his gross earnings is simply unsupported by the evidence. Therefore, the Tribunal concludes the claimant knew the proper procedure for calculating and reporting gross earnings.
In reaffirming that simply contending a mistake or oversight fails to rebut the presumption of fraud, the Commissioner held as follows in the matter of Gillen, Comm'r. Dec. 9121667, December 6, 1991: 

If we were to allow this kind of excuse, the fraud provision would become a 
dead letter. Any claimant can come into a hearing and testify that the false 
claim was a mistake, or that he doesn't know or doesn't remember how the false 
entries were made.

Based on the above, the Tribunal concludes the claimant knowingly misrepresented material facts with the intent to receive unentitled benefits during the weeks under appeal. The fact that he underreported by more or less than $50 for any given week is inconsequential; there is no provision in law or regulation for under reporting by more or less than $50. 

In Thies, Comm’r Dec. 99 1118, August 26, 1999, the Commissioner cited the Alaska Supreme Court in confirming Department policy toward questions of fraudulent claims. The Commission held:


In ESD v. Marsha Spafard and Jeffrey Krum, Op. No. 89, (Alaska July 2, 
1981)1C CCH (Unemp. Ins. Repts.) AK ¶ 8083, the Alaska Supreme Court 
reversed the Superior Court and reinstated a Department decision that 
provides false statements of material facts on claim forms mandate imposition 
of fraud penalties even if the claimant would suffer no penalty if she had 
truthfully answered the questions on her claim forms. The Supreme Court 
held,


We hold that the legislature intended to deny benefits to claimants who falsified material facts, regardless of whether the claimants would have received benefits if they gave accurate information. The statute would otherwise have no real purpose, and the legislature has acted to remove any ambiguity by enacting AS 23.20.387.

The claimant’s underreporting caused him to receive benefits he was not entitled to receive. Therefore, he is liable for the overpayment, including penalties for all unentitled weeks. The matter is remanded to the Benefit Payment Control Unit for recalculation of the penalty amount, in keeping with this decision.

DECISION
The determination issued on March 31, 2009fillin "" \d "", is MODIFIEDfillin "" \d "". Benefits are REDUCED pursuant to AS 23.20.360fillin "" \d "" for weeks ending January 7, 2006 fillin "" \d ""through January 28, 2006, the weeks ending February 11, 2006 through June 24, 2006, the weeks ending July 14, 2007 through July 28, 2007, and the weeks ending August 9, 2008 through August 30, 2008. 
Benefits are DENIED pursuant to AS 23.20.387fillin "" \d "" for the weeks ending January 7, 2006 fillin "" \d ""through January 28, 2006, the weeks ending February 11, 2006 through 
June 24, 2006, the weeks ending July 14, 2007 through July 28, 2007, and the weeks ending August 9, 2008 through August 30, 2008. 
That portion of the determination denying future benefits pursuant to AS 23.20.387 is AFFIRMED. Benefits are DENIED for the weeks ending April 4, 2009 through March 27, 2010. 
That portion of the determination holding the claimant liable for an overpayment, including penalties is AFFIRMED. Benefits are DENIED pursuant to AS 23.20.390fillin "" \d "" for the weeks ending January 7, 2006 fillin "" \d ""through January 28, 2006, the weeks ending February 11, 2006 through June 24, 2006, the weeks ending July 14, 2007 through July 28, 2007, and the weeks ending August 9, 2008 through August 30, 2008. 
The claimant remains liable for the overpayment, including penalties. That portion of the decision assessing penalty amounts is REMANDED to the Benefit Payment Control Unit for recalculation to include ALL weeks denied under AS 23.20.387, in keeping with this decision.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on May 21, 2009fillin "" \d "".

                                  

                    Kynda Nokelby, Hearing Officer

