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STATEMENT OF THE CASE

The claimant timely appealed an April 2, 2009 notice of determination that denied unemployment insurance benefits under AS 23.20.379. The issue is whether the claimant voluntarily quit suitable work without good cause.
FINDINGS OF FACT
The claimant began working for the interested employer on February 23, 2009. He last worked on March 13, 2009. At that time, he normally worked full-time and earned $29.50 per hour as a loader operator.

The business is a non-union employer. The parent company of the business is a union employer. During the summer of 2008, the claimant had work at the interested employer’s gravel pit worksite as an employee of the parent company. The claimant is a member of the Operating Engineers Local 302 union. 
On February 23, 2009, the claimant was contacted by the superintendent who offered him full-time work. The claimant asked the superintendent if the union had approved the offer of work. The superintendent told the claimant “yes it is okay.” The claimant promptly reported for work.
On March 12, 2009, the claimant contacted his brother, who is also a member of the union, and offered him work. The claimant’s brother said he would run it past the union and get back to him. Later, when the claimant’s brother called him back it was to inform the claimant that the employer was not working with union approval. Further, the employer had a new union contract in its possession it was refusing to sign. 

The following day, the claimant went to the local union hall and spoke to several business agents. All agreed the employer was nonunion, and it had refused to finalize a bargaining agreement. The union was not supporting workers that were employed by the employer. 
The claimant was afraid if the union found out he was working for the employer they would levy sanctions against him. Such sanctions could have a negative impact on his union benefits and pension.

The claimant contacted the company president. He told the president that he was unable to work for him because he had refused to sign the union contract. The employer did not offer any explanation for the refusal. The claimant then told the president he quit.
PROVISIONS OF LAW
AS 23.20.379 provides, in part:

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker’s last suitable work voluntarily without good cause; or

8 AAC 85.095 provides, in part:

(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work…

CONCLUSION 
The Employment Security Division’s Benefit Policy Manual § VL 515.15 states in part:

Many of the decisions made by an employer in the course of the business affect the workers. Therefore, when a worker voluntarily leaves work because of an alleged violation of a working agreement, good cause depends on whether the employer has acted unreasonably. Even though an employer violates a working agreement, the employer is acting reasonably if:



• The employer's action was necessitated by business reasons; and 

• The employer's action imposed no undue hardship on the worker    (Dunn, 9321835, June 15, 1993.) 

If the employer acted reasonably, the worker does not have good cause for voluntarily leaving work. However, if the employer's action was not necessitated by business reasons, or the employer's action imposed undue hardship on the worker, then the worker has good cause to voluntarily leave work. 

Undue hardship exists whenever the conditions of work are less favorable to the worker than those prevailing for similar work in the locality. In such cases, it does not matter what the reason was for the violation of the agreement; the work is still unsuitable. 

If the agreement violated was a condition of hire, the worker has good cause to leave if the problem cannot be corrected.
The employer knew the claimant was a union worker. The claimant made it very clear when he questioned the superintendent about union approval of his hire. The superintendent intentionally mislead the claimant when he assured him it was “okay” with the union for the claimant to begin working. 
Upon discovering the issue, the claimant contacted his union and the president of the company in an attempt to correct the problem. The president of the company remained unwilling to sign a bargaining agreement with the union. 

The Tribunal finds the employer did violate a condition of hire, and was unwilling to correct the problem. Therefore, the claimant had good cause for quitting work and a denial of benefits is not in order.
DECISION

The notice of determination issued in this matter on April 2, 2009 is REVERSED. No disqualification under AS 23.20.379 is imposed. Benefits are ALLOWED for the weeks ending March 21, 2009 through April 25, 2009. No reduction of the claimant’s maximum benefit entitlement will be imposed, and the claimant may be eligible for the receipt of extended benefits. 

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska on May 15, 2009.




                                  Kathy A Thorstad, Hearing Officer
