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STATEMENT OF THE CASE

On April 13, 2009, the employer timely appealed an April 2, 2009, notice of determination that allowed the claimant unemployment insurance benefits. No disqualification was imposed under AS 23.20.379. The issue before the Tribunal is whether the claimant had good cause to voluntarily leave suitable work, or was discharged for misconduct connected with work.

FINDINGS OF FACT

The claimant began working for the employer on July 25, 2008, and last worked on February 24, 2009. The claimant was discharged February 27, 2009. At that time, the claimant normally worked four days per week and earned $7.15 per hour plus tips as a server.

On Sunday, February 22, 2009, the claimant was assigned to an area of the restaurant other than where she normally worked. This assignment was due to the restaurant being short handed. The claimant advised a fellow employee that she hoped she wasn’t assigned there often because the other employee did a better job in that area. 
The restaurant was very busy that Sunday. During the day the employer observed that the claimant appeared to be providing slow service. The claimant denied this. She believed that she was working to the best of her ability. 

At the beginning of the day, the claimant was yelled at by the cook. The claimant was later told to get out of the kitchen by one of the owners while the owner worked on a specific order. One of the owners told the claimant that she needed to lose weight when the claimant and owner were in the tight space of the kitchen. The claimant was later told that she was not moving fast enough. She was serving coffee in the area in which she was not assigned.
At the end of the day, an owner told the claimant that they “did not need another day like this” and the claimant agreed. The claimant took this statement as an apology by the owner for the way the claimant had been treated that day.
The claimant worked February 23, 2009, and February 24, 2009. The events of Sunday, February 22, 2009, were not discussed again. The claimant left work at the end of the shift on February 24, 2009. Her next scheduled shift was Saturday February 28, 2009. 
An employee told the employer on Wednesday, that the claimant said that she was going to do a bad job on Sunday so that she would not be assigned to that area again. The employee also told the employer the claimant said that she would give a two week notice if she was assigned to that area again. On Friday February 27, 2009, the employer called the claimant and fired her based upon the statements the employee told concerning the claimant.
STATUTORY PROVISIONS

AS 23.20.379. Voluntary Quit, Discharge for misconduct, and refusal of work.

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker’s last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker's last work.

. . . .

(c) The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.

(d) The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095. Voluntary quit, discharge for misconduct, and refusal of work.
(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1)
a claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion.

(2)
a claimant’s conduct off the job, if the conduct

(A)
shows a wilful and wanton disregard of the employers interest; and


(B)
either

(i)
has a direct and adverse impact on the employer’s interest; or

(ii)
makes the claimant unfit to perform an essential task of the job.

CONCLUSION

In Mendonsa, Comm’r Dec. 04 0577, June 8, 2004, the Commissioner of Labor held in part:
When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved. Rednal, Comm'r Dec. 86H-UI-213, August 25, 1986.

The employer discharged the claimant based upon hearsay statements from a fellow employee. She did not question the claimant regarding the statements allegedly made by the claimant. The claimant was allowed to work for two more days following the incidents for which she was discharged.
The employer has not shown that the claimant’s actions were so severe as is found in the willful disregard of the standard of behavior an employer has a right to expect.
It is the conclusion of the Appeal Tribunal that the employer has not established it discharged the claimant for misconduct connected with the work.

DECISION

The notice of determination issued in this matter on April 2, 2009, is AFFIRMED. The claimant is allowed unemployment insurance benefits and no disqualification is imposed under AS 23.20.379. Benefits remain allowed for the weeks ending March 7, 2009, through April 11, 2009.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.
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