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STATEMENT OF THE CASE

The claimant timely appealed a March 24, 2009 notice of determination that denied unemployment insurance benefits under AS 23.20.379. The determination resulted in an overpayment of benefits under AS 23.20.390. The issues are whether the claimant voluntarily quit suitable work without good cause and whether he is liable for the repayment of overpaid benefits.
FINDINGS OF FACT
The claimant began working for the interested employer on June 1, 2005. He last worked on January 9, 2009. At that time, he normally worked full-time and earned $17.75 per hour as a harbor master/general maintenance worker.

Over the past 18 months, the claimant began to notice a significant increase in the amount of overtime hours he was being expected to work each week. The city was experiencing budget shortfalls resulting in staffing shortages. It was not unusual for the claimant to be expected to work 10 to 15 hours of overtime per week during the winter months. The employer always properly compensated the claimant for the overtime hours that he worked.
The claimant felt he was expected to perform duties that were not part of his original job description. He began to experience stress from the increased work hours and job duties. On several occasions the claimant refused to perform overtime work or perform what he considered to be extra duties. The employer never told him his job was in jeopardy if he refused to work.
On January 8, 2009, the claimant decided he was under too much stress to continue working. He did not seek medical attention for his stress, nor did he discuss his feelings about being overworked with the employer. The claimant did not like confrontation. The claimant gave the employer 24 hours notice of his intent to resign.

The employer does not believe the amount of work being assigned to the claimant had anything to do with the reason he quit when he did.

In June 12, 2008, the claimant met with the employer regarding the claimant’s alleged alcohol use on the job. The claimant received a warning stating that subsequent on-the-job intoxication could result in discharge. 

On January 5, 2009, the public works director observed the claimant with a smell of alcohol on his breath. He did not require the claimant to get a breath alcohol test done at that time because the village public safety officer was the only certified breath alcohol tester available, and he was out of town. 
January 6. 2009, the claimant met with the city administrator. At that time. the city administrator observed a smell of stale alcohol on the claimant. He informed the claimant that it takes eight hours after heavily consuming alcohol for a person’s blood alcohol level to fall beneath the .04 acceptable level defined under the state regulations for a commercial driver. The claimant acknowledged he had been drinking heavily the night before. The city administrator placed the claimant on two days of paid administrative leave and scheduled a meeting with the claimant for January 8, 2009 at 8:00 a.m. to discuss his options for remaining employed.
On January 8, 2009, the claimant reported to the city administrator at 
7:30 a.m. He submitted a written resignation notice which stated he was resigning due to personal problems and over expectations in the job. The claimant’s last day of work was to be January 9, 2009. The employer accepted the claimant’s resignation.

The claimant filed for, and received unemployment insurance benefits for the week ending February 28, 2009.

PROVISIONS OF LAW
AS 23.20.379 provides, in part:

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker’s last suitable work voluntarily without good cause; or

AS 23.20.390 provides, in part:
(a) An individual who receives a sum as benefits from the unemployment compensation fund when not entitled to it under this chapter is liable to the fund for the sum improperly paid to the individual.
8 AAC 85.220 provides, in part:
(h)     To recover an overpayment established under AS 23.20.390, the director may
(1) deduct the full weekly benefit amount for each week that benefits are payable to an individual until the overpayment is recovered…

8 AAC 85.095 provides, in part:

(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work…

CONCLUSION 
A Hearing Officer must base his decision on a "preponderance of evidence." See e.g. Patterson, Comm'r Dec. 86H-UI-233, 1C Unemp. Ins. Rptr. (CCH), AK ¶8121.28, 10/16/86. "Preponderance of evidence" has been defined as "that evidence which, when fairly considered, produces the stronger impression, and has the greater weight, and is more convincing as to its truth when weighed against the evidence in opposition thereto." Adelman, Comm'r. Dec. 86H-UI-041, 1C Unemp. Ins. Rptr. (CCH), AK ¶8121.25, 5/10/86, citing S. Yamamoto v. Puget Sound Lumber Co., 146 P. 861, 863 (WA).

Credibility choices are for the trier of the fact to make and his selection will generally be accepted by the reviewing court. B.B.S. Construction Co., Inc. vs. Stone, 535 P.2d 271 (Alaska, 1975).

The Tribunal finds the evidence on the crucial point weighs in favor of the claimant. The employer’s testimony was based on its assumption that the claimant’s quit was related to the alcohol issue. However, the claimant’s sworn testimony was that he quit due to the employer’s excessive work demands.
The Benefit Policy Manual, of the Employment Security Division §§VL 450.05, 515.6, provides, in part:
A claimant who leaves work because the hours are too long quits for good cause only if the claimant is not properly compensated for the hours worked, the hours violate statutes or regulations, or the hours are unreasonably long with no apparent remission. . . .

Neither the long hours nor the excessive work, in and of themselves, creates good cause for the claimant to have left his employment. Although the claimant was working long hours, he was compensated for those long hours and there was no apparent violation of statute or regulation. Further, the long hours were generally limited to the winter months. He did have a great amount of work, but, again, the situation was seasonal, and he had refused to work hours in the past without putting his job in jeopardy. Consequently, good cause for quitting suitable work has not been shown. Benefits were properly denied, and the claimant remains liable for the repayment of overpaid benefits. 
DECISION

The notice of determination issued in this matter on March 24, 2009, is AFFIRMED. The claimant is DENIED unemployment benefits under AS 23.20.379 for the weeks ending January 17, 2009 through February 21, 2009. The claimant’s maximum benefit entitlement is reduced by three weeks, and he may be ineligible for the receipt of extended benefits.
The March 24, 2009, Determination of Liability under AS 23.20.390 is also AFFIRMED.
APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska on May 14, 2009.




                                  Kathy A Thorstad, Hearing Officer
