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STATEMENT OF THE CASE

The claimant timely appealed a March 13, 2009 notice of determination that denied unemployment insurance benefits under AS 23.20.379. The issue is whether the employer discharged the claimant for work related misconduct.
FINDINGS OF FACT
The claimant began working for the interested employer on November 11, 2008. She last worked on February 18, 2009. At that time, she normally worked full-time and earned $13.75 per hour as a customer service representative.
On February 16, 2009, the claimant was scheduled to report for work at 
10:00 a.m. She called the employer before her shift and requested permission to report to work at 11:00 a.m. She was experiencing some stomach upset and thought she might feel better shortly. The employer denied her request and reminded her that any absence required a doctor’s note. The claimant told her employer she was not coming to work, and she would go to the doctor. 
The claimant went to the military hospital room approximately one hour later. The emergency room was very busy, and it looked like it would be a long wait before she could be seen by a physician. The claimant decided to leave and return later.

Later that day the employer witnessed the claimant driving her car out of the Wal-Mart parking lot. She had driven to Wal-Mart with her spouse to pick up her car that had been in for repairs. The employer was not aware the claimant’s car was scheduled for repairs, and he believed if the claimant was feeling well enough to shop, she should have been well enough to report for work.

After driving her car back to her home, the claimant and her spouse went back to the emergency room. They waited for more than three hours for the claimant to be seen by a physician. After that time frame they become frustrated and left without being seen or treated.

On February 17, 2009, the claimant reported for work as scheduled. The store manager asked her for a doctor's note. The claimant did not have one and the store manager sent her to the hospital to get one. The claimant went to the hospital and received a copy of the chart notes from the previous evening. The notes indicate the claimant had been in the emergency for over three hours before leaving without being treated. The claimant took this information to the store manager.

The store manager faxed the medical information to the general manager. The general manager refused to accept the information because it did not indicate the claimant had been in the hospital during her working hours. The supervisor asked the claimant to get something more specific.

The claimant went back to the hospital and requested something to show that she was excused from work for February 16, 2009. She was given a doctor’s note to give to her employer. When she gave the note to her supervisor he called the physician shown on the note. The physician stated he had not actually treated the claimant and was unaware of her condition. The supervisor again told the claimant the note was unacceptable.

The claimant then got a note from the triage nurse at the hospital emergency room. The nurse’s note established the claimant had arrived in the emergency room mid day and left. Later that day she had arrived, waited over three hours before leaving without being seen. 

On February 18, 2009, the claimant provided this note to the employer. She was discharged for failing to provide a sufficient doctor’s excuse for the time of her missed work on February 16, 2009. 
PROVISIONS OF LAW
AS 23.20.379 provides, in part:

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker’s last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker's last work.

8 AAC 85.095 provides, in part:

(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work…

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1)
a claimant’s conduct on the job, if the conduct shows a willful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion...

CONCLUSION 
In Tolle, Comm. Dec. 9225438, June 18, 1992, the Commissioner held, in part, in regard to absenteeism:

Unexcused absence or tardiness is considered misconduct in connection 
with the work unless there is a compelling reason for the absence or 
tardiness and the worker makes a reasonable attempt to notify the 
employer.
An employer has the right to expect employees to report for work as scheduled, or to make timely calls regarding tardiness and absences and offer justifiable reasons for tardiness or absences. In the matter at hand, the claimant’s illness provides a compelling reason for her absence. She notified the employer that she was unable to report for work timely, and she attempted to see a doctor to get a note as required by the employer. The claimant’s actions are not indicative of a willful and wanton disregard of the employer’s interest. As such, misconduct in connection with the work has not been established.

DECISION

The notice of determination issued in this matter on March 13, 2009, is AFFIRMED. No disqualification under AS 23.20.379 is imposed. Benefits are ALLOWED for the weeks ending February 28, 2009 through April 4, 2009. No reduction of the claimant’s maximum benefit entitlement will be imposed, and the claimant may be eligible for the receipt of extended benefits. 

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska on May 21, 2009.




                                  Kathy A Thorstad, Hearing Officer
