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CASE HISTORY

The employer timely appealed a March 18, 2009 determination that allowed the claimant unemployment benefits, imposing no disqualification under AS 23.20.379. The issue is whether the claimant had good cause to voluntarily leave suitable work or was discharged for misconduct connected with the work.

FINDINGS OF FACT

The claimant began working for the employer in 2001 as a housekeeper. In 2003, the claimant began working as a kitchen helper. The last day of work was January 23, 2009. At the time work ended, the claimant worked full time on a rotating schedule and was paid $13 per hour.

The claimant began to have trouble with a fellow employee after the claimant’s son began working with the employer. The trouble stemmed from the treatment of the claimant’s son by the fellow employee. The claimant intervened with management on behalf of her son. The claimant’s son eventually quit. The son’s employment ended about one year before the claimant left.
The claimant approached the owner about the trouble she was having shortly after her son left. The owner told the claimant he would take care of the matter. For about two months the trouble and tension with the fellow employee ceased.

The claimant was also experiencing harassment in the form of unwanted comments of a sexual nature from another employee. The claimant reported the behavior to her supervisor but was told he did not want to hear it. The supervisor also used profanity when he told the claimant he did not want to hear it. The employer has no record of harassment of the claimant being reported to anyone in authority.

The claimant’s spouse was a supervisor for the employer. He chose not to get involved because he believed it might show undue favoritism toward his wife. He did bring the matter before another supervisor but did not pursue the issue further. On the evening of January 23, 2009, the claimant was cursed by the employee that had made the sexual comments. The claimant left that day at the end of her rotation.
On January 27, 2009, the claimant and her spouse submitted a written resignation effective January 30, 2009.

STATUTORY PROVISIONS

AS 23.20.379. Voluntary quit, discharge for misconduct, and refusal of work.

(a)
An insured worker is disqualified for waiting‑week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker's last suitable work voluntarily  
without good cause; or
(2) was discharged for misconduct connected with the insured 
worker's last work.

8 AAC 85.095. Voluntary Quit, discharge for misconduct, and refusal of work.

(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes

(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;

(2)
leaving work to accompany or join a spouse or maintain a family unit in a location from which it is impractical to commute to that work, so long as the decision to leave work was reasonable in view of all the facts, no reasonable alternative existed to leaving work, and the worker's actions were in good faith and consistent with a genuine desire of retaining employment; and
(3) leaving unskilled employment to attend a vocational training 
program approved by the director under AS 23.20.382, only 
if the individual enters that training upon separating from 
work.

CONCLUSION

The employer representative in the hearing testified from evidence she gathered after the claimant submitted a letter of resignation. The employer representative testified that she was told by the parties involved that the claimant did not report any harassment. The claimant testified that she did report the matter and the claimant’s witness testified that he reported the matter to a supervisor.

In Grant Commr Dec 9324310, 1993 the commissioner held in part:


The employer also complains that the Tribunal weighed evidence 
improperly when he gave more weight to the sworn testimony of some of 
the claimant's witness who did not "put anything in writing", versus the 
employer's witnesses' written statements made by persons who were not 
present at the hearing.  It should be obvious that a witness who testifies 
under oath, is subject to perjury penalties, and is open to cross 
examination is generally a more reliable witness than one who gives 
statements verbally to a third party and then signs them. Some of those 
statements by the employer's witnesses were second hand in nature, or 
that which was based on things they had heard another person say, and 
were then presenting as factual. When such evidence is challenged by a 
witness giving sworn testimony, it must be given very little credence.  

The claimant reported several incidents of harassment. She took the matter to her supervisor. She was told by the supervisor that he did not want to hear it. The claimant’s spouse also took the complaint to a supervisor. As the harassment continued after being reported to the supervisor, the claimant submitted a resignation after being cursed by the harasser.
"Good cause" for leaving work is established only by reasonably compelling circumstances.  The cause must be judged from the standpoint of the average reasonable and prudent worker, rather than the exceptional or uniquely motivated individual.  Roderick v. Employment Sec. Div., No. 77-782 Civ. (Alaska Super. Ct. 1st J.D. April 4, 1978), aff'd No. 4094 (Alaska Sup. Ct. March 30, 1979).

The claimant has brought forth evidence that she was harassed at work, reported the harassment to her supervisor, and that no action was taken by the employer.
It is the conclusion of the Appeal Tribunal that the claimant voluntarily left suitable work with good cause.
DECISION

The March 18, 2009, determination is AFFIRMED.  The claimant is allowed benefits beginning with the week ending February 7, 2009, through the week ending March 14, 2009, if otherwise eligible.
APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on May 27, 2009.


Tom Mize

Hearing Officer
