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CASE HISTORY

The employer appealed a determination issued on April 23, 2006 that allowed benefits pursuant to AS 23.20.379. Benefits were allowed on the ground that the claimant was discharged for reasons other than misconduct connected with the work. 

FINDINGS OF FACT

The claimant worked as a security installer for the employer for almost three years. He was terminated on February 27, 2009. 
The claimant was discharged for a number of reasons: failure to keep his own time sheets; keeping proper records of the work he performed; “Jobs not completed with falsified paperwork” (Exhibit 6, page 5).

For example, the claimant failed to fill out proper timesheets. In January his pay was accordingly delayed. Towards the end of his employment the claimant was asked to turn in his paperwork, and he produced a stack three quarters of an inch thick. The employer pointed out that without this paperwork, clients could not be properly invoiced and that it had been a constant effort to get the claimant to complete this paperwork. According to the claimant he was not allowed adequate time to do this work. The employer noted that other installers did not have the same problem. 
The employer also indicated there was a pattern of poor work performance. He cited a door sensor for a British Petroleum (BP) executive that the claimant installed and programmed to report each alarm setting. The claimant installed the equipment but did not adequately verify the programming and left before that was completed. He had to return to the home and, with the assistance of the manufacturer’s tech support, reprogrammed the sensor. The claimant admitted he had not adequately checked his programming but did feel he had been rushed away to another job.

The employer also described a particular subcontracted job the claimant was sent to perform on which the work order explicitly related that no changes to the order were to be made without first consulting the contractor. When the claimant got to the worksite he found only three cameras of the four he had expected. He made certain changes to the cameras’ positions. Later, he insisted that through the store manager, he had contacted the contractor and thereby obtained permission to reposition the cameras. However, the contractor told the employer that he had not been contacted. As a result, the work had to be reinstalled as originally requested.

The employer alleged a long standing pattern of such problems. He pointed to an April 2008 employee performance evaluation wherein the claimant’s productivity, dependability, and overall rating were found to be unsatisfactory (Exhibit 6, page 3).
As a culmination of these problems the claimant was terminated.
Both parties gave credible testimony.


PROVISIONS OF LAW
AS 23.20.379 provides, in part:
(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker. . .

(1) was discharged for misconduct connected with the insured worker’s work.

8 AAC 85.095 provides, in part:

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion; or


CONCLUSION
It is well established for unemployment insurance purposes that,


"When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work.  In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved."  Comm'r Dec. 86H‑UI‑213, August 25, 1986.

The Employment Security Division's Benefit Policy Manual, in section MC 300.05 states, in part, as follows:

Misconduct can be established by:

· A willful failure to perform properly;

· Gross negligence; or

· Recurrent carelessness or negligence after warning                      (Comm'r Dec. , 9225760, July 6, 1992.)

First, the Appeal Tribunal does not find any conclusive evidence that the claimant falsified documentation to any work he performed as stated in his termination. Problems with his work can just as easily be attributed to unintended mistakes. 
The claimant clearly was habitually late performing necessary paperwork. But this failure was not new and in fact was long standing. It is understandable the employer would eventually tire of the problem, but after tolerating it for so long it is not possible for this Tribunal to conclude that suddenly it was misconduct. 

Finally, the claimant’s work performance on two example jobs was debated at the hearing. Those examples suggest the claimant’s work performance did suffer. But by the claimant provided extenuating circumstances and therefore the facts do not solely point to misconduct as an explanation. 

Although it is a close decision, Appeal Tribunal holds that work-connected misconduct has not been established. A disqualification will not be imposed.   

DECISION
The April 23, 2009 determination is AFFIRMED. The claimant remains allowed benefits beginning with the week ending March 7, 2009 through the week ending April 11, 2009, if he is otherwise eligible. There is no three week reduction from his maximum benefit amount. The determination will not interfere with his eligibility for extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on June 4, 2009.
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