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CASE HISTORY

The claimant appealed a determination dated April 29, 2009 that denied her benefits under AS 23.20.379. The issue is whether she voluntarily left suitable work without good cause or was terminated for work-connected misconduct.


FINDINGS OF FACT
The claimant worked as a nursing assistant for this employer from June 2007 to March 30, 2009 when she was terminated. The work was located in Anchorage, Alaska. 
The claimant had been ill on March 26, 2009, and visited the emergency room for treatment (Exhibit 7). She was released to return to work the next day, however she had that day off. She was next scheduled to work Monday,     March 30, 2009. Before her shift was to begin on that day she called her employer to inform her supervisor she was still ill and would not attend work. She also mentioned that her automobile had been impounded and she needed to get it back. 
The claimant was terminated later on March 30, 2009, and given no explanation for the action (Exhibit 8).

The claimant emphasized that while her automobile was impounded, it was her illness that kept her from attending work on March 30, 2009.


PROVISIONS OF LAW
AS 23.20.379.  

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) was discharged for misconduct connected with the insured worker’s work.

8 AAC 85.095. 

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion;


CONCLUSION

The Employment Security Division's Benefit Policy Manual, in section MC 15 is pertinent to the claimant's case and states, in part, as follows:


ABSENCE OR TARDINESS

A.
General


The duty to be at work on time and to stay at work is implicit in the contract of hire.  This duty is not, however, absolute.  It is qualified by the terms of the working agreement, customs and past practices in the occupation and the particular employment, the reason for the absence or tardiness, and the worker's attempts to protect the employment.  In all cases, the injury to the employer may be assumed . . .   

The claimant gave her employer notice that she would not attend work. The Appeal Tribunal holds that while her excuse may have seemed questionable to the employer, the best evidence established at the hearing was by the claimant’s sworn testimony that she was unavailable for work because of a continuing illness. This is not misconduct.  A disqualification based upon      AS 23.20.379 was not in order.

DECISION
The determination issued on April 29, 2009 based upon AS 23.20.379 is REVERSED. Benefits are allowed the claimant for the weeks ending April 4, 2009 through May 9, 2009.  The claimant's maximum benefits payable are not reduced by three times the weekly benefit amount. The claimant may still be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on June 12, 2009.
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Hearing Officer

