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STATEMENT OF THE CASE

The claimant timely appealed an April 28, 2009 notice of determination that denied unemployment insurance benefits under AS 23.20.379. The issue is whether the claimant voluntarily quit suitable work without good cause.
FINDINGS OF FACT

The claimant began working for the interested employer on May 5, 2008. She last worked on February 5, 2009. At that time, she normally worked full-time and earned $13.50 per hour as a billing specialist.

Several months before the claimant’s job ended she witnessed a coworker sexually harassing another employee. The employee told the coworker to stop and the claimant told the employee “You don’t have to put up with that.” The coworker walked over to the claimant and said, “You don’t have to listen you ugly lesbian woman.”
The claimant and the other employee reported the incident to the employer. The employer met with all employees in a staff meeting to address the situation. The claimant felt that the open forum of a staff meeting was not an appropriate place to address such a matter. 
After the meeting, it appeared that no disciplinary action was taken against the offending coworker. The harassed employee was fired five days later.
From that time forward, the offending coworker and a friend of his who also works for the employer began a campaign of harassment and torment targeting the claimant. The claimant’s supervisor witnessed events and assured the claimant that eventually things would get better. However, the tormenting continued. Shortly before leaving her job it had accelerated to a point that the two coworkers walked past the claimant’s desk several times each week and called her obscene names under their breath. 

The claimant brought the problem to her supervisor’s attention numerous times. The supervisor acknowledged that she was doing all she could. The claimant began to experience a rise in blood pressure from the stressful situation. In January 2009, the claimant was hospitalized for high blood pressure. At that time she decided the constant stress of the work situation was having a negative impact on her health and she quit her job.

PROVISIONS OF LAW
AS 23.20.379 provides, in part:

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker’s last suitable work voluntarily without good cause; or

8 AAC 85.095 provides, in part:

(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work…

CONCLUSION

In Moeller-Prokosch, Comm’r Dec. 95 2216, December 22, 1995, the Commissioner held, in part:
The claimant quit her job because of alleged harassment or badgering from co-workers. She also asserts the employer did not take adequate steps to correct the situation. The Division's Benefit Policy Manual (BPM), Sect. VL 515.4 states the following with regard to such cases. 

Dislike of a fellow worker will never, standing alone, provide good cause for voluntarily leaving work. In order to avoid disqualification, the worker who voluntarily leaves work because of a fellow worker must show that the actions of the fellow worker subjected the worker to abuse, or endangered the worker's health, or caused the employer to demand an unreasonable amount of work from the worker. In re Stusse, Comm. Review No. 9228429, February 22, 1993.


In addition, even where a worker has an adequate reason for voluntarily leaving work, the worker would be subject to disqualification if the worker leaves work without attempting to remedy the situation. The worker must present the grievance to the employer and give the employer an opportunity to adjust the situation. If the worker fails to do so, then the worker would not have good cause to voluntarily leave work. In re Sands, Commissioner Review No. 9322899, August 17, 1993. In re Fuller, Commissioner Review No. 9123200, April 2, 1992. In re Larson, Commissioner Review No. 9121530, November 8, 1991. Affirmed in Larson v. Employment Security Division, Superior Court 3JD No. 3KN-91-1065 Civil, March 4, 1993. 

The Tribunal agrees with this policy, and applying it in the instant case, concludes the claimant had a compelling reason for leaving her job. It is clear that the actions of the claimant's co-workers rose to the level of abuse and harassment. The employer witnessed some of the events, and the claimant reported others. The employer had multiple opportunities to correct the situation before the claimant quit. The claimant established good cause for quitting work and a disqualification of benefits is not in order.
DECISION

The notice of determination issued in this matter on April 28, 2009, is REVERSED. No disqualification under AS 23.20.379 is imposed. Benefits are ALLOWED for the weeks ending February 14, 2009 through March 21, 2009. No reduction of the claimant’s maximum benefit entitlement will be imposed, and the claimant may be eligible for the receipt of extended benefits. 

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska on June 17, 2009.
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