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STATEMENT OF THE CASE

The claimant appealed a determination issued on May 1, 2009. The determination denied benefits under AS 23.20.378 and AS 23.20.387. The claimant was also held liable for the repayment of overpaid benefits and the payment of a penalty under AS 23.20.390. The issues are whether the claimant was able and available for work, whether he made false statements. to the Division, and whether he is liable for the repayment of overpaid benefits and associated penalties.
FINDINGS OF FACT

The claimant established an unemployment insurance benefit claim year with an effective date of February 1, 2009. 
The claimant was incarcerated from February 23, 2009 through April 2, 2009. 

While incarcerated, through an agent, the claimant submitted claim certifications for the weeks ending February 28, 2009 through week ending April 4, 2009, a total of six weeks.

The claimant did not report his incarceration to the Employment Security Division (ESD). He certified on each of his claims that he was able and available for full time work (Exhibit 9). The VICTOR question regarding availability is, “Were you available and physically able to work each day?” The claimant, through his agent, reported yes to this question on each of the weeks in question. 

At his hearing he said he could “work while in jail” perhaps only earning a few cents an hour, and didn’t think he would get into trouble filing for benefits.

PROVISIONS OF LAW

AS 23.20.387 Disqualification for misrepresentation
(a)
An insured worker is disqualified for benefits for the week with respect to which the false statement or misrepresentation was made and for an additional period of not less than six weeks or more than 52 weeks if the department determines that the insured worker has knowingly made a false statement or misrepresentation of a material fact or knowingly failed to report a material fact with intent to obtain or increase benefits under this chapter. The length of the additional disqualification and the beginning date of that disqualification shall be determined by the department according to the circumstances in each case.

(b)
A person may not be disqualified from receiving benefits under this section unless there is documented evidence that the person has made a false statement or a misrepresentation as to a material fact or has failed to disclose a material fact. Before a determination of fraudulent misrepresentation or nondisclosure may be made, there must be a preponderance of evidence of an intention to defraud, and the false statement or misrepresentation must be shown to be knowing and to involve a material fact.

8 AAC 85.380 Disqualification for misrepresentation
(a) A disqualification under AS 23.20.387 begins with the week in which the department makes the determination of disqualification, and may not exceed 52 weeks. The period of disqualification is at least six weeks for each week affected by the false statement, misrepresentation, or failure to report a material fact. Additional weeks of disqualification will be imposed if the circumstances of the case require an increased penalty.
(b) To determine the period of disqualification under AS 23.20.387 the department will consider
(1) the seriousness of the false statement, misrepresentation, or failure to report a material fact;
(2) 
the amount of benefits affected by the false statement, misrepresentation, or failure to report a material fact; and
(3) 
the extent to which the disqualification would deter others from committing a similar offense.
(c) 
The period of disqualification under AS 23.20.387 is 52 weeks if the claimant has been previously disqualified, within five years of the date of the determination, for making a false statement or misrepresentation, or failing to report a material fact.

AS 23.20.390 Recovery of improper payments; penalty
(a)
An individual who receives a sum as benefits from the unemployment compensation fund when not entitled to it under this chapter is liable to the fund for the sum improperly paid to the individual.

CONCLUSION
Incarceration completely restricts an individual’s freedom to accept or even seek work. Such an individual is clearly unavailable for work. This fact should reasonably be understood by a claimant who is unable himself even to submit weekly certifications but must use an agent to perform the task. 
Furthermore, the VICTOR question regarding availability is clear and unambiguous: “Were you available and physically able to work each day?” There is no misunderstanding this simple question. 

Thus, this Appeal Tribunal holds the claimant reporting other than unavailability in response to unemployment insurance claim certification questions for the weeks in question was misrepresentation. 

Furthermore, he collected benefits to which he was not entitled andfillin "" \d "" remains liable for the resultant overpayment. 

DECISION
The May 1, 2009 determination is AFFIRMEDfillin "" \d "". 

· Benefits are denied for unavailability pursuant to AS 23.20.378fillin "" \d "" for the week ending February 28, 2009 through week ending April 4, 2009. 

· fillin "" \d ""Benefits are denied because of misrepresentation pursuant to           AS 23.20.387. 
 for the week ending February 28, 2009 through week ending April 4, 2009 as well as for the 52 penalty weeks from week ending May 2, 2009 through week ending April 24, 2009
· The claimant remains liable for the overpayment in the amount of $86, and any penalties assessed.

The March 27, 2009 determination of liability under AS 23.20.390 is also AFFIRMED.
APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska on June 12, 2009.



                                  Michael Swanson, Hearing Officer
