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STATEMENT OF THE CASE

The employer timely appealed an April 14, 2009 notice of determination that allowed unemployment insurance benefits under AS 23.20.379. The issue is whether the employer discharged the claimant for misconduct in connection with the work.
FINDINGS OF FACT

The claimant began working for the interested employer on August 2, 2005. He last worked on March 22, 2009. At that time, he normally worked full-time and earned $10.75 per hour as a sales associate in electronics.

The employer has a policy allowing each full-time employee two paid breaks and a one hour unpaid meal time in the course of an eight hour shift. Employees were not supposed to combine their paid breaks and unpaid lunch into an extended longer break. 

The claimant worked either a mid-day shift or an evening shift. On many occasions the claimant would be left alone on the floor because other employee’s where taking their breaks or meal times. On some occasions coworkers called out sick and the claimant would spend a large amount of his shift working the department alone. The claimant frequently had to call or search for a supervisor or manager to relieve him so he could take his breaks or meal-time. The claimant began developing the habit of combining his breaks with his meal time. To him this seemed to be the only option for him to get his allotted time off the floor during his shift.

On March 22, 2008, the assistant manager discovered that the claimant was away from his work area for an extensive amount of time. She spoke to him about the length of his breaks. The assistant manager asked the loss prevention worker to investigate the claimant’s routine on the video footage. His habit of combining his time became obvious and the assistance manger discharged the claimant for time theft. The claimant has not been warned that anything about his break usage had placed his job in jeopardy. The employer did not provide any evidence that the claimant took any other breaks during his shift.

Upon review of the record, (Exhibit 6 - shows the time that the claimant is shown entering into the break room without clocking out for a meal.) While on one day the claimant went six minutes over the allotted 30 minutes combined daily paid break time – when all 10 days submitted are calculated together the paid break time displayed averages to a paid time of approximately 23 minutes per shift. Seven minutes under the allot time allowed for each employee’s 30 minute paid time off in a work day.
PROVISIONS OF LAW
AS 23.20.379 provides, in part:

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(2) was discharged for misconduct connected with the insured worker's last work.

8 AAC 85.095 provides, in part:

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1)
a claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion...

CONCLUSION

An employer has the right to expect that a reasonable order will be obeyed. Sorensen, Comm'r Rev. No. 9123334, April 2, 1992. Implicit in the contract of hire is the submission of the worker to the lawful and reasonable authority of the employer. Although reprimands or warnings are necessary in most cases to make certain that the worker was aware that the conduct was unsatisfactory, a single act of insubordination may constitute misconduct, if it is serious enough. Cantrell, Comm'r Rev. No. 9225160, June 30, 1992. It is assumed that disobedience, insolence, and the negation of authority injure an employer's interest. ESD Benefit Policy Manual, MC 255.05-1.PRIVATE 

The claimant violated the employer’s policy regarding combining paid breaks with unpaid meal times to create an extended period of down time. However, the claimant’s explanation for the violation is reasonable. The employer has not shown that the claimant had been warned that such behavior would place his job in jeopardy. 
The employer has also not shown that the claimant’s violation caused injury to the employer. There is no evidence that in the course of the ten days investigated by the employer that the claimant took more paid time off than he was entitled to use. As such, a willful disregard of the employer’s interest has not been shown and misconduct in connection with the work has not been established. 

DECISION

The notice of determination issued in this matter on April 14, 2009, is AFFIRMED. No disqualification under AS 23.20.379 is imposed. Benefits are ALLOWED for the weeks ending March 28, 2009 through May 2, 2009. No reduction of the claimant’s maximum benefit entitlement will be imposed, and the claimant may be eligible for the receipt of extended benefits.
APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska on June 30, 2009.
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