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STATEMENT OF THE CASE

The claimant timely appealed a May 9, 2009 notice of determination that denied unemployment insurance benefits under AS 23.20.379. The issue is whether the employer discharged the claimant for misconduct connected with the work.
FINDINGS OF FACT

The claimant began working for the interested employer on August 7, 2006. She last worked on February 8, 2009. At that time, she normally worked full-time and earned $12.00 per hour plus tips as a bartender.

On February 8, 2009, A customer entered the bar and began reaching behind the bar and stealing drink mixers. When the claimant witnessed this she tried to get the customer to give them back. The customer began rambling about losing and “instrument.” 
A short time later, the customer called the police to report the lost instrument. The claimant tried to get the customer to explain what the lost instrument was but the customer was very evasive. When the police arrive they spoke with the customer and then escorted her away from the bar. 

The customer returned approximately one hour later. This time the customer was exhibiting hostile behavior and breaking glasses and bottles. She again called the police regarding the lost instrument. The police arrived again and escorted the customer away from the bar. The claimant’s hostile behavior had affected a few of the remaining patrons in the bar. They also became hostile and started breaking glasses and bottles. The situation was escalating out of control.

Again the customer returned to the bar. However, this time the customer told the bartender she had found her lost instrument and it was a gun. She showed the gun to the bartender. The police were still presenT and they took the customer out to the parking lot. Although the police were aware that the customer had a gun in her possession they did not take the customer into custody. 
The bartender was very concerned and somewhat fearful about the customer having a gun after she had previously exhibited hostile behavior. She decided to close the bar early. The claimant did not call the manager or the owner to request assistance or approval to close the bar early. The bar is usually opened until 2:00 a.m. The claimant closed the bar at 11:30 p.m.

 The claimant left a note for the manager explaining that she closed the bar early because the situation in the bar was out of control. 

The following morning the manager heard from other clients that the bar had been closed at 11:30 p.m. The manager called the claimant and discharged her for closing the bar without authorization. Prior to her discharge, the claimant had not been warned that anything about her conduct or behavior had placed her job in jeopardy. On previous occasions the manager had heard rumors that the claimant would occasionally close the bar a few minutes early. However, the manager had never approached the claimant regarding this matter.
PROVISIONS OF LAW
AS 23.20.379 provides, in part:

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker’s last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker's last work.

8 AAC 85.095 provides, in part:

(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work…

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1)
a claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion...

CONCLUSION

Under the regulation, isolated instances of poor judgment are not considered misconduct. Given the fact that the claimant had received no prior warnings or instruction regarding closing the bar early in such situations we view this incident as at most a good faith error in judgment and an isolated incident. Therefore, although the employer may have been justified in dismissing the claimant, we hold she is not subject to disqualification for work-connected misconduct.
DECISION

The notice of determination issued in this matter on May 9, 2009, is REVERSED. No disqualification under AS 23.20.379 is imposed. Benefits are ALLOWED for the weeks ending February 14, 2009 through March 21, 2009. No reduction of the claimant’s maximum benefit entitlement will be imposed, and the claimant may be eligible for the receipt of extended benefits. 

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska on June 29, 2009.
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