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CASE HISTORY

The claimant timely appealed an April 20, 2010 determination that denied benefits pursuant to AS 23.20.379. The issue is whether the claimant was discharged for misconduct connected with the work.


FINDINGS OF FACT
The claimant began work for the employer in August 2009. He last worked on March 3, 2010. At that time he earned $15.89 per hour for part-time work as a school bus driver.
The claimant received warnings for various performance infractions on

September 3, 2009, September 21, 2009, October 8, 2009, October 20, 2009, November 5, 2009, December 4, 2009 and December 15, 2009. He received recurrent training after the December 15, 2009 infraction.  

On March 3, 2010, a middle school student on the claimant’s bus route became disruptive. She got out of her seat several times, asked to be let off at a bus stop that was not her own, and then changed her mind when the claimant pulled up to the bus stop. The claimant told the student to sit down several times.

The student ignored the claimant’s instruction. Finally, the third time the student attempted to get up, the claimant ordered her to “get off the bus” against her wishes. The student got off the bus one and one half blocks from her house. The claimant wrote the student up after he completed his route. 

The parents complained, and on March 4, 2010, the employer received a formal complaint from Golden View Middle School alleging the claimant yelled at a student and kicked her off the bus. 

The employer viewed video surveillance tape from the claimant’s bus route on the day in question. The video surveillance revealed the students on the bus were out of control and the claimant did not follow protocol; he did not radio dispatch for assistance and pull the bus over to the side of the road. The claimant was terminated on March 4, 2010 for his inappropriate actions. 
PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...
          
(2)     was discharged for misconduct connected with the insured                 worker's last work.
8 AAC 85.095 provides in part:


(d)     "Misconduct connected with the insured worker's work" as used in 
                   AS 23.20.379(a)(2) means



(1)      a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
”The standard of proof in these administrative cases is that the preponderance of evidence must show the facts to have occurred.” Thies, Comm’r               Dec. 99 1118, August 26, 1999.

The preponderance of evidence in this case indicates the claimant’s bus was out of control and that he failed to follow protocol. The claimant’s argument that he did not curse at the student and this was an isolated instance of poor judgment is not persuasive, especially considering his warnings. The primary responsibility of a bus driver is to ensure the safe transportation of students. The claimant should have known that yelling at a student and forcing her off the bus violated a standard of care the employer had a right to expect. Therefore, the claimant’s actions were negligent and demonstrated a conscious indifference to the employer’s interest which is misconduct connected with the work. 
DECISION
The determination issued on April 20, 2010 is AFFIRMED. Benefits are DENIED for the weeks ending March 6, 2010 through April 10, 2010. The maximum benefit entitlement is reduced by three weeks. Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on June 29, 2010.
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