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STATEMENT OF THE CASE

On May 26, 2009, the claimant filed a timely appeal against a determination dated April 28, 2009, that reduced benefits under AS 23.20.360, and denied benefits under AS 23.20.378, 23.20.379, 23.20.380 and 23.20.387.  The claimant was held liable for the repayment of benefits and the payment of a penalty under AS 23.20.390.
The issues before the Tribunal are whether the claimant
· earned wages during the weeks claimed;

· knowingly made  false statements or misrepresentations in connection with the claim; 
· was able and available for work while in travel status;

· is liable for the repayment of benefits and the payment of a penalty: and

· voluntarily quit suitable work without good cause.
FINDINGS OF FACT

The claimant filed a new claim for unemployment insurance benefits effective June 9, 2008. At that time she was living at an address on Friendly Lane in Anchorage. She doe recall receiving a claimant handbook when she filed that claim, but she did not read all of it. She had filed claims in previous years also.  
Among the questions on her new claim, the claimant was asked if she planned to relocate outside of Alaska within 14 days, or if she would be traveling in that time frame. She answered “no” to that question.
As the result of a new hire report, the Benefit Payment Control section of the Division was notified the claimant worked in Cottonwood, Arizona for the period beginning January 5, 2009 through February 1, 2009. She worked as a night watchperson in an assisted living facility for seniors. She was paid $8.87 per hour for work two nights per week. Her hours were from midnight to 8:30 a.m. The claimant quit the job because she was unable to sleep and she could not live on the money she was making there. She told her employer she was quitting to take another job. She had been discussing a work opportunity in her daughter’s business in Anchorage. Her daughter runs a cleaning business and was expecting to get a new contract.

The claimant quit her job before the new contract materialized. However, her daughter was willing to pay for her transportation back to Anchorage. She left Arizona near the end of February. She does not recall the exact date. 
When asked why she did not report her separation from work on her claim forms, the claimant replied “I don’t know.”

The claimant filed claims through the VICTOR system on a bi-weekly basis for the weeks ending June 14, 2008 through February 28, 2009. She received benefits for all of those weeks. One of the questions asked the claimant in the bi-weekly filing process was “Did you travel, or move to a different town?” to which the claimant certified she had not. She also answered in the negative to the question “Did you work for an employer or were you self-employed?” 

She explained she did not report the job, because she believed she could make “partial” earnings without reporting it. When she reopened her claim on April 11, 2009, the claimant replied in the negative to the question of whether she had worked since June 9, 2008.

The following are earnings as reported for each week by the claimant and her employer, Capitol Senior Living:

Week ending
             Earnings reported              Actual earnings

	January 10, 2009
	$0.00
	$294.09

	January 24, 2009
	$0.00
	$134.48

	January 31, 2009
	$0.00
	$135.18


The claimant admits she reported no earnings on her weekly claims that she filed using the telephonic VICTOR system, and that she failed to report she even had a job. She feels this was not appropriate work for her because she usually works as an administrator, and she kept getting sick. She suffers migraines and other problems. She does not deny that she reported incorrectly, but believes her tenuous emotional state overrode her reasoning. For the same
reasons she failed to report her travel, though she also contends she did not actually feel she was traveling or relocating.

The claimant also does not recall when she actually left Anchorage on her trip to Arizona. She flew to Seattle and met one of her son’s whom she stayed with for awhile before he drove her to Arizona. They also stopped in Bend, Oregon to visit another son who lives there. The investigator subpoenaed the claimant’s bank records which reveal she began making debit purchases in Seattle on June 18, 2008, and then made purchases in Washington and Oregon through the end of June and she began making purchases in Cottonwood, Arizona on July 5, 2008. The claimant went there because a friend gave her a plane ticket, and she was hoping to find employment there.  Her bank records also reveal she purchased an Alaska Airline ticket to Seattle on May 28, 2009.
The record shows the claimant was paid $2,738.00 in benefits for the weeks ending June 21, 2008 through February 28, 2009. She was also paid $74 in benefits for the weeks ending March 7, 2009, March 14, 2009 and April 11, 2009.

The investigator also entered as evidence for this record a report from a clothing store in Sedona, Arizona showing the claimant worked there from October 1, 2008 to October 31, 2008. That report was submitted after the notice of determination was issued, however, and was not part of the findings for that determination.

STATUTORY PROVISIONS

AS 23.20.360 Earnings deducted from weekly benefit amount.

The amount of benefits, excluding the allowance for dependents, payable to an insured worker for a week of unemployment shall be reduced by 75 percent of the wages payable to the insured worker for that week that are in excess of $50. However, the amount of benefits may not be reduced below zero. If the benefit is not a multiple of $1, it is computed to the next higher multiple of $1. If the benefit is zero, no allowance for dependents is payable.
AS 23.20.387. Disqualification for misrepresentation.

(a)
An insured worker is disqualified for benefits for the week with respect to which the false statement or misrepresentation was made and for an additional period of not less than six weeks or more than 52 weeks if the department determines that the insured worker has knowingly made a false statement or misrepresentation of a material fact or knowingly failed to report a material fact with intent to obtain or increase benefits under this chapter. The length of the additional disqualification and the beginning date of that disqualification shall be determined by the department according to the circumstances in each case.

(b)
A person may not be disqualified from receiving benefits under this section unless there is documented evidence that the person has made a false statement or a misrepresentation as to a material fact or has failed to disclose a material fact. Before a determination of fraudulent misrepresentation or nondisclosure may be made, there must be a preponderance of evidence of an intention to defraud, and the false statement or misrepresentation must be shown to be knowing and to involve a material fact.

AS 23.20.390. Recovery of improper payments; penalty.
(a)
An individual who receives a sum as benefits from the unemployment compensation fund when not entitled to it under this chapter is liable to the fund for the sum improperly paid to the individual.


…


(f)
In addition to the liability under (a) of this section for the amount 


of benefits improperly paid, an individual who is disqualified from 


receipt of benefits under AS 23.20.387 is liable to the department 


for a penalty in an amount equal to 50 percent of the benefits that 


were obtained by 
knowingly making a false statement or 



misrepresenting a material fact, or knowingly failing to report a 


material fact, with the intent to obtain or increase benefits under 


this chapter. The department may, under regulations adopted 


under this chapter, waive the collection of a penalty under this 


section. The department shall deposit into the general fund the 


penalty that it collects.

CONCLUSION

Three elements must be satisfied before a person can be held to have fraudulently filed for unemployment benefits. The person must
PRIVATE 


•
have made a false statement or misrepresentation,


•
the false statement must have involved a material fact, and


•
there must be a showing of intent and knowledge.

In Carron v. SOA, Department of Labor, and 3PA 92-208 CIV, Superior Court,

February 23, 1993, the court states in part:

[The claimant] knew he was working part-time and failed to even mention
 
this fact. The circumstantial evidence showed that this omission was 
"knowingly" because [the claimant] did not report the earnings later . . . 
Proof beyond a reasonable doubt is not required. A preponderance of 
evidence standard governs. Direct proof of intent to defraud is not required.
The facts show the claimant filed claims for all of the weeks in question without reporting any of her travel, even through the claims themselves plainly ask if a claimant has traveled during the week. However, it seems obvious that once the claimant relocated to Arizona, and obtained work there, she was no longer in travel status.
The claimant was not forthcoming in identifying the weeks she was actually
traveling to and from Arizona. Because of that, the best evidence of her travel dates is the bank records which track her purchases in the places she traveled. Those reveal she was traveling from at least June 18, 2009 and arrived sometime around July 5, 2008. I therefore conclude she was in travel status during that time and therefore ineligible for benefits under AS 23.20.378 and 

8 AAC 85.350 for those weeks. She also falsely certified that she was not traveling in those three weeks and therefore is denied under

AS 23.20.387 for those weeks. The same is true for the week ending February 28, 2009, when the claimant most likely traveled to Anchorage.

When the claimant filed her new claim on June 9, 2008, she certified she was not planning to leave Alaska or travel in the next 14 days. Her bank records reveal as of that date, she had already purchased a ticket to fly to Seattle. I therefore hold she made a false statement on that claim form and is also denied benefits under AS 23.20.387 for that week.

The claimant does not dispute that she had earnings for the weeks ending January 10, 2009 through January 31, 2009, and was working part time even while filing claims for benefits. She certified on those benefit claims that she was not working and had no earnings. I hold she filed fraudulent claims for those weeks as well and is denied benefits under AS 23.20.387.

On January 31, 2009, the claimant voluntarily quit her job. I hold the reasons she presented do not provide good cause as even though she had a prospect of new work with her daughter’s business, that job was not to begin for several weeks. Therefore benefits are denied for a period of six weeks under 

AS 23.20.379.  Additionally, she failed to report she had quit her job and provided a false statement on her claim for the week ending January 31, 2009. The disqualifying provisions of AS 23.20.387 attach to that week as well.

Administrative code, 8 AAC 85.380 states:

A disqualification under AS 23.20.387 begins with the week in which the department makes the determination of disqualification, and may not

exceed 52 weeks. The period of disqualification is at least six weeks for each week affected by the false statement, misrepresentation, or failure

to report a material fact. Additional weeks of disqualification will be imposed if the circumstances of the case require an increased penalty.

(b) To determine the period of disqualification under AS 23.20.387 the department will consider

(1) the seriousness of the false statement, misrepresentation, or failure to 

report a material fact;

Since the claimant was denied benefits for making false statements for seven weeks under AS 23.20.387, a six week denial of future benefits is also imposed for the week in which the determination under appeal was made -  the weeks ending May 2, 2009 through February 6, 2010.
The final issue is whether or not the claimant is obligated to repay the benefits
which received to which she was not entitled. Under AS 23.20.387 a claimant is not entitled to any benefits during any week in which they make a false

statement or misrepresentation. A 50% penalty is to be applied to such weeks as well. Accordingly, the claimant was properly held to repay benefits for all 
the weeks shown above, plus the penalties. In addition she must be penalized under the statute with a future denial of benefits for six weeks for each of the weeks in which a false statement was made.

DECISION

The notice of determination and determination of liability issued in this matter on April 28, 2009, is MODIFIED. The claimant is denied benefits for the weeks ending June 14, 2008 through July 5, 2008, and the week ending February 28, 2009 under AS 23.20.378 and AS 23.20.387.
The weeks ending January 10, 2009, January 24, 2009 and January 31, 2009 are reduced under AS 23.20.360 and are also denied under AS 23.20.387. The week ending April 11, 2009 is also denied under AS 23.20.387. In addition, 
the claimant is denied benefits under AS 23.20.379 for the weeks ending January 31, 2009 through March 7, 2009. 

The matter of repayment of benefits under As 23.20.390 is REMANDED for recalculation in light of the new dates of disqualification shown above.
The issue of the claimant’s work and separation from employment with the Sedona employer is REMANDED further investigation and determination.
APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and mailed in Juneau, Alaska on July 17, 2009.


   Stephen Long


Hearing Officer
