DOCKET # 09 1339
Page 3

ALASKA DEPARTMENT OF LABOR 

AND WORKFORCE DEVELOPMENT

EMPLOYMENT SECURITY DIVISION

3301 EAGLE ST, SUITE 206

ANCHORAGE, ALASKA 99503-4149
APPEAL TRIBUNAL DECISION

Docket No. 09 1339
Hearing Date: July 10, 2009
CLAIMANT:
EMPLOYER:
GUY A LANCTOT
STERLING JEWELERS INC
CLAIMANT APPEARANCES:
EMPLOYER APPEARANCES:
Guy A. Lanctot
None
ESD APPEARANCES:
None

STATEMENT OF THE CASE

The claimant timely appealed a May 28, 2009 notice of determination that denied unemployment insurance benefits under AS 23.20.379. The issue is whether the employer discharged the claimant for misconduct connected with the work.
FINDINGS OF FACT

The claimant began working for the interested employer on April 27, 2007. He last worked on April 28, 2009. At that time, he normally worked full-time and earned $11.00 per hour plus commission as third key salesperson.

On April 23, 2009, the claimant’s supervisor reprimanded him for excessive tardiness, insubordination, and poor sales performance. The claimant denied ever being insubordinate, and claimed he had the best overall sales in the store. The claimant believed his supervisor did not like him, and she was upset because he had recently decided not to join the military. The tardiness was a matter of his untimely return to the store at the end of his lunch break.
Later that day, the Anchorage police department mistakenly impounded the claimant’s motorcycle. The motorcycle was the claimant’s only means of transportation. He arranged for a friend to pick him up each day, and drive him to work.
On April 28, 2009, the claimant was scheduled to open the store. His friend forgot to pick him up. Approximately 15 minutes before his shift, the claimant called to report that he would be late to work because he did not have a ride. He said he would get in as soon as he could get transportation arranged. The claimant arrived to work an hour later. The claimant’s supervisor arrived for work shortly after noon and discharged him for tardiness.

PROVISIONS OF LAW
AS 23.20.379 provides, in part:

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(2) was discharged for misconduct connected with the insured worker's last work.

8 AAC 85.095 provides, in part:

 (d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1)
a claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion...

CONCLUSION

In Tolle, Comm. Dec. 9225438, June 18, 1992, the Commissioner held, in part, in regard to absenteeism:
Unexcused absence or tardiness is considered misconduct in connection with the work unless there is a compelling reason for the absence or tardiness and the worker makes a reasonable attempt to notify the employer.

An employer has the right to expect employees to report for work as scheduled, or to make timely calls regarding tardiness and absences and offer justifiable reasons for tardiness or absences. In the matter at hand, the claimant’s lack of transportation provides a compelling reason for his late arrival. On April 28, 2009, he notified the employer that he was unable to report for work on time and gave a reasonable explanation for his tardiness. The claimant’s actions are not indicative of a willful and wanton disregard of the employer’s interest. As such, misconduct in connection with the work has not been established.
DECISION

The notice of determination issued in this matter on May 28, 2009, is REVERSED. No disqualification under AS 23.20.379 is imposed. Benefits are ALLOWED for the weeks ending May 2, 2009 through June 6, 2009 if he is otherwise eligible. No reduction of the claimant’s maximum benefit entitlement will be imposed, and the claimant may be eligible for the receipt of extended benefits. 

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska on July 14, 2009.
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