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CASE HISTORY

The claimant timely appealed a determination issued on April 28, 2009 that denied benefits pursuant to AS 23.20.379. Benefits were denied on the ground that the claimant was discharged for misconduct connected with the work.


FINDINGS OF FACT
The claimant last worked for the employer from August 20, 2008 through April 1, 2009. She earned $7.15 per hour, plus tips, for full-time work as a server. 
The claimant worked in a busy restaurant. Patrons under 21 years of age were permitted in the restaurant. However, law required that patrons ordering alcohol be at least 21 years of age. The claimant testified that she understood it was her responsibility, as server, to check the identification of any patron ordering alcohol.  
The claimant understood that state laws prohibit the serving of alcohol to anyone under the age of 21. 
On April 1, 2009, a patron entered the restaurant. While he was busy talking into a cell phone he ordered an alcoholic beverage. The claimant asked for his identification. The patron produced a military identification card. The claimant feels she is familiar with the military. She recognized that the claimant’s rank was E5. The patron appeared to be approximately 27 years old. The claimant believed that it usually takes five to seven years of military service to achieve an E5 rank. The claimant asked the patron about his rank and he nodded affirmably and continued talking into his cell phone. The claimant misread the patrons year of birth as 1981. The year actually showed as 1991. The claimant served alcohol to the patron who was less than 21 years of age. 
The patron was working with an undercover police officer from the Anchorage Police Department conducting a sting operation. The claimant received a misdemeanor citation for serving alcohol to a minor. The restaurant was cited for multiple other violations including not having the proper serving license in place for the owner. At the end of her shift, the owner discharged the claimant. The owner told the claimant he did not want to discharge her, but this was the third time the restaurant had been targeted for a police sting operation. 
This was the only incident of serving alcohol to a minor in the claimant’s career as a server.  The claimant believes the incident occurred because she did not have the patrons undivided attended. The patron was busy talking on the cell phone and not directly answering her questions. 
In the hearing, the claimant maintained that she should have told the claimant to hang up the cell phone while she was trying to get his identification information. The claimant believed his behavior made it easier for him to trick her. “I will never serve another patron who is busy talking on a cell phone, because it is very distracting.”    
PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...
(2)      was discharged for misconduct connected with the insured worker's last work….
8 AAC 85.095 provides in part:


(d)     "Misconduct connected with the insured worker's work" as used in 
                   AS 23.20.379(a)(2) means



(1)     a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....

CONCLUSION
There is no dispute that the claimant served alcohol to a patron under the age of 21, nor that the claimant was aware the action was a violation of state law. What the Tribunal must decide is whether the claimant’s actions constitute misconduct connected with the work, or if her actions were ordinary negligence.
In Belcher v. State of Alaska, Dept. of Labor and Workforce Development, AK Super. Ct. 3rd JD, 3AN-00-3679 CI, May 28, 2001, the court discussed aspects of 8 AAC 85.095(d)(2). The court interpreted “willful” as meaning “’voluntarily’, ‘intentional,’ ‘deliberate,’ ‘knowingly,’ and ‘purposely’” and “wanton” as meaning “‘reckless,’ ‘heedless,’ and ‘malicious.’
Although the primary and most basic responsibility of a cocktail server is to uphold state liquor laws, the claimant, in the present case, was distracted by the patrons continued cell phone usage. The employer’s violation of the State of Alaska liquor laws reflected the employer’s overall disregard for those laws. The employer had never warned the claimant that a violation would result in a discharge. The employer also did not tell the claimant that she was discharged for serving alcohol to a minor. Rather, the employer stated she was being discharged because the employer had already been the target of police sting operations on previous occasions. 
The Tribunal concludes that the claimant’s violation was at most a good faith error in judgment rather than a willful disregard of the employer’s best interest.  Intentional misconduct in connection with the work has not been shown. 

DECISION
The determination issued on April 28, 2009 is REVERSED. Benefits are ALLOWED under AS 23.20.379 for the weeks ending April 4, 2009 through May 9, 2009. No reduction of the claimant’s maximum benefit entitlement will be imposed, and the claimant may be eligible for the receipt of extended benefits. 


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on July 10, 2009.
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