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EMPLOYMENT SECURITY DIVISION
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CLAIMANT:
EMPLOYER:




TYRONE ROSE
KING COST METALS
CLAIMANT APPEARANCES:
EMPLOYER APPEARANCES:
Tyrone Rose
None
ESD APPEARANCES:

None

CASE HISTORY

The claimant appealed a June 1, 2009 determination that denies benefits under AS 23.20.379. The issue is whether the employer discharged him for misconduct connected with his work.


FINDINGS OF FACT
The claimant was hired on May 9, 2009 to work on a crew preparing scrap iron for transport and sale. The claimant worked for the employer as a foreman. His last day was May 19, 2009.
In a questionnaire filled out for the claims center, the employer alleges the claimant was discharged after getting into an argument with management in front of customer. He and some other employees were considered insubordinate by the employer.

The claimant denies he was discharged, but gave testimony that he quit the job after he and seven other employees determined the company was not legitimate. He was working at a junkyard, and the employer was supposed to provide tools and trucks to take away the scrap iron they were salvaging. No tools or trucks were ever provided. The owner of the junk yard began asking the claimant when he would receive payment from the employer. Someone in the crew determined the employer had no business license. Because of those concerns, the claimant and seven other employees went to one of the owner’s homes on May 19th to discuss those issues. The employer said to give him a few more days to make these problems good. The claimant and others asked for payment of wages, which the employer also put off. At that point, the claimant and some of the other employees indicated they could not wait any longer and were quitting. The claimant insists there were no customers present during that meeting. 
The employer did not call in to participate in the hearing. The claimant believes the company is not legitimate. He never received any pay for the dates he worked and he knows of several other employees and vendors who were not paid either.

PROVISIONS OF LAW
AS 23.20.379.  

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker’s last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker’s work.

(c) The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured worker is entitled, whichever is less.

(d) The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

….  
8 AAC 85.095. 

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion


CONCLUSION

In Rednal, Comm'r Dec. 86H-UI-213, 8/25/86, the Commissioner states in part:


When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved….


The best evidence provided in this matter is the sworn testimony of the claimant. He indicates he quit his job because the employer did not live up to promises of providing tools and other necessary items to complete his work. Neither could the employer show the company was financially sound and would pay employees and vendors timely. 

I conclude the claimant was not discharged from this employment, but rather, he quit. Further, he has shown good cause for his resignation. Therefore, a disqualification under AS 23.20.379 is not in order.
DECISION
The notice of determination issued in this matter on June 1, 2009 is REVERSED. The claimant is allowed unemployment insurance benefits under AS 23.20.379. Benefits are allowed for the weeks ending May 23, 2009 through week ending June 27, 2009. The claimant’s benefit amount is not reduced by three times his weekly benefit amount. The determination will not interfere with his eligibility for extended benefits. 


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on July 27, 2009.







Stephen Long







Hearing Officer

