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ALASKA DEPARTMENT OF LABOR 

AND WORKFORCE DEVELOPMENT

EMPLOYMENT SECURITY DIVISION

3301 EAGLE STREET #206
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APPEAL TRIBUNAL DECISION

              Docket No. 09 1418          Hearing Date: July 28, 2009 

CLAIMANT:
EMPLOYER:




MARC E STEELE
DIVERSIFIED TIRE
CLAIMANT APPEARANCES:
EMPLOYER APPEARANCES:
Marc Steele
None
ESD APPEARANCES:

None

CASE HISTORY

The claimant appealed a May 18, 2009 determination that denies benefits under AS 23.20.379. The issue is whether the employer discharged him for misconduct connected with his work or he voluntarily quit suitable work without good cause.


FINDINGS OF FACT
The claimant worked for this employer from April 6, 2009 to April 20, 2009 as a heavy equipment mechanic. He worked full time and was paid $20 per hour. 
In a questionnaire filled out for the claims center, the employer alleges the claimant was terminated after getting into an argument with the owner of the business and calling him names. It is alleged the claimant walked off the job and then returned over an hour later and became very agitated and aggressive. 
The claimant denies becoming agitated or aggressive and also denies that he called the employer any names. He points out that he needed the job, as he has four children and he would not do anything to jeopardize his employment. He agrees he was told he was discharged, but got no response when he asked the owner why he was being terminated. He got the same response from the owner when he called a few days later to ask why he was discharged. Another employee told him the owner suspected the claimant was on drugs or misusing medications. The claimant denies using drugs or misusing medications. He also suspects the employer may have found out about his criminal history. He did not tell the employer of his record from many years ago, but was not asked about it either. He had known the owner of the business for several years before he was asked to come to work.

The employer did not call in to participate in the hearing. The claimant objected to the employer’s hearsay statements and pointed out the person he worked for, the owner of the business did not make a statement. The claimant offered to provide statements from past employers as to his even temper and good work habits. 
PROVISIONS OF LAW
AS 23.20.379.  

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker’s last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker’s work.

(c) The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured worker is entitled, whichever is less.

(d) The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

….  
8 AAC 85.095. 

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means
(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion


CONCLUSION

In Rednal, Comm'r Dec. 86H-UI-213, 8/25/86, the Commissioner states in part:


When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved….


The best evidence provided in this matter is the sworn testimony of the claimant, as the person who fired the claimant provided no evidence for the hearing. The statements in the record were made by a third party who did not witness the claimant’s termination.

I conclude the claimant was discharged from this employment, and he did not quit, as determined in the notice under appeal. Further, there was no misconduct established for his involuntary termination. Therefore, a disqualification under 
AS 23.20.379 is not in order.
DECISION
The notice of determination issued in this matter on May 18, 2009 is REVERSED. The claimant is allowed unemployment insurance benefits without penalty under AS 23.20.379. Benefits are allowed for the weeks ending April 25, 2009 through week ending May 30, 2009 provided the claimant meets all other qualifying provisions. The claimant’s benefit amount is not reduced by three times his weekly benefit amount and this issue will not interfere with his eligibility for extended benefits. 


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on July 30, 2009.







Stephen Long







Hearing Officer

