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CASE HISTORY

The employer timely appealed a June 4, 2009 determination that allowed the claimant unemployment insurance benefits pursuant to AS 23.20.379(a)(2). The issue is whether the claimant voluntarily quit suitable work without good cause. 

FINDINGS OF FACT
The claimant began his last work for the employer in January 2009. He had worked for the company approximately four times before. He last worked on May 11, 2009 at which time he quit. At that time he earned $14 per hour for full-time work as an icehouse foreman.  The company operates a wholesale beverage and ice distributorship.
The claimant was upset with his supervisor over an incident he believes occurred 
about nine days before he quit. On that occasion, a Friday, his supervisor who is

co-owner of the business, came up behind him and pulled his pants down around
his ankles. The claimant was wearing sweatpants at the time, which he believes 

were not very baggy and were pulled up with a drawstring. He was wearing 

underwear and a pair of shorts at the same time, and they all came down when 

the supervisor pulled down his pants. He was embarrassed by the incident and 

other workers and the supervisor laughed at him.
The claimant’s supervisor admits he pulled down the claimant’s pants, because he felt they were being worn too low and were baggy. Employees were told not to wear baggy clothing or piercings, which could get caught in machinery in the plant.
The supervisor later apologized to the claimant for the incident.

The employer contends the claimant quit primarily he was denied a one-dollar raise he had been asking for. The raise was not given because the employer considered the claimant too lax in his work habits, especially regarding leaving early and taking long breaks. The claimant denies the raise issue was his primary reason. He felt the owners of the business no longer respected him because they gave him orders through his co-workers and kept putting off even discussing the raise he’d requested. He felt the pants incident was the culmination of the employer’s lack of respect for him. When the supervisor apologized to him, he was eating and smiling and the claimant believed he was insincere.
PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...
(1) left the insured worker's last suitable work voluntarily  
without good cause; or

 

(2)     was discharged for misconduct connected with the insured                 worker's last work.
8 AAC 85.095 provides in part:


(c)
Good cause for voluntarily leaving work under                                 AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;


CONCLUSION
A worker has good cause for voluntarily leaving work because of a supervisor's actions only if the supervisor follows a course of conduct amounting to hostility, abuse, or unreasonable discrimination.  In addition, a worker must make a reasonable attempt to resolve the matter prior to leaving work.  Craig, Comm'r Dec. No. 8822158, December 20, 1988.  Cited in ESD Benefit Policy Manual, VL 515.8-1.

The Superior Court for the State of Alaska has concluded that a single sufficiently offensive remark could constitute good cause for leaving work, but indicated that the test to be applied "should be an objective one; i.e., a 'reasonable person' standard. . . in other words, the trier-of-fact should determine whether a 'reasonable person' under the same circumstances would find any single comment sufficiently offensive or abusive so as to justify the voluntary termination of employment."  Kron v. State of Alaska, Sup. Ct., 3JD, No. 3AN-82-3189 Civ., March 10, 1983, CCH Unemployment Insurance Reports, Vol. 1C, Alaska Sec. 8093.  
The best evidence established the claimant quit his job primarily over the incident in which his supervisor pulled down his pants. Further, although this incident involved no offensive “comments”, the action was so egregious that I hold it was enough to cause a reasonable person to quit the work.
Although the supervisor did apologize to the claimant, it appears it was an insincere action and did not guarantee that similar incidents could not occur in the future. For those reasons, I hold the claimant did establish good cause for his voluntary work termination.

DECISION
The determination issued on June 4, 2009 is AFFIRMED. Benefits remain allowed without penalty pursuant to AS 23.20.379 for the weeks noted on the determination, provided the claimant is otherwise eligible.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on July 30, 2009.
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