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The employer timely appealed a May 12, 2009 determination that allowed benefits pursuant to AS 23.20.379. Benefits were allowed on the ground that the claimant was discharged for reasons other than misconduct connected with the work.


FINDINGS OF FACT
The claimant worked for the employer from May 12, 2008 through April 27, 2009, as a part-time ramp worker. He resigned at that time in lieu of being discharged by the employer. His last day on the job was March 22, 2009, and he was suspended without pay at that time pending an investigation of an accident that occurred that evening. 
On March 22, the claimant and another worker operated a de-icing truck that was used to spray de-icing fluid on an aircraft. The claimant was operating the boom bucket from which he sprayed the plane. Another agent drove the truck. While operating that evening, the truck struck the engine of the aircraft. The employer estimates the cost of repairs and lost time for the aircraft cost the company over one million dollars. 

The employer representative who testified at the hearing had never met the claimant. He had reviewed the accident report some months before and did not recall all the details. He believes the claimant had a grievance review at one level, and was at the next level when he resigned in lieu of termination. Both the claimant and the driver of the truck were disciplined. The representative asserted the accident should not have occurred if the claimant and his co-worker followed their training protocol in not getting closer than five feet from the truck. The boom operator was to communicate with the driver that all was clear before the truck moved. The claimant had no warnings before his termination.






PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a)      An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...
         

 (2)       was discharged for misconduct connected with the insured 



   worker's last work….
8 AAC 85.095 provides in part:


(d)     "Misconduct connected with the insured worker's work" as used in 
                   AS 23.20.379(a)(2) means



(1)     a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
It is well established for unemployment insurance purposes that,

"When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work.  In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved."  In Rednal, Comm'r Dec. 86H‑UI-213, August 25, 1986.  "'Misconduct' cannot be established on the basis of unproven allegations."  In Cole, Comm'r Dec. 85H-UI-006, January 22, 1985.  "Hearsay evidence may be used to supplement or explain direct evidence but is, by itself, insufficient to support a finding unless that evidence would be admissible over objection in a civil action."  In Douglas, Comm'r Dec. 85H-UI-069, April 26, 1985 paraphrasing AS 44.62.460(d). 

There is no dispute that the claimant was involved in an accident that did substantial damage to the employer’s aircraft. What the Tribunal must decide is whether the claimant’s actions constitute misconduct connected with the work or if his actions were ordinary negligence.
“Ordinary negligence' is based on the fact that one ought to have known results of his acts, while 'gross negligence' rests on assumption that one knew the results of his acts, but was recklessly or wantonly indifferent to results. All negligence below that called gross by courts and text-book writers is 'slight negligence' and 'ordinary negligence.” People v. Campbell, 237 Mich. 424, 212 N.W. 97, 99.

To establish misconduct, evidence must be presented to show that the claimant knowingly acted in opposition to the employer's interests, or engaged in “gross negligence.”  

In this case, the incident leading to the claimant’s termination were not shown to be willful or due to gross negligence.  Instead, the incident would be more appropriately classified as an isolated error in judgment.  Thus, misconduct was not established.  The agency's determination allowing benefits will not be disturbed.
DECISION
The determination issued on May 12, 2009 is AFFIRMED. Benefits remain allowed without penalty under AS 23.20.379. 

APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on August 4, 2009.
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