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STATEMENT OF THE CASE

The claimant timely appealed a June 10, 2009 notice of determination that denied unemployment insurance benefits under AS 23.20.379. The issue is whether the employer discharged the claimant for misconduct connected with the work.
FINDINGS OF FACT

The claimant began working for the interested employer on September 16, 2006. She last worked on May 1, 2009. At that time, she normally worked full-time and earned $14.50 per hour as a staffing coordinator.

In January 2009, the claimant informed the employer that she was pregnant, and her doctor classified her pregnancy as high risk.

On May 4, 2009, the claimant came into the worksite and requested her paycheck early so she could get her car out of impound. The police had impounded the vehicle over the weekend. The claimant did not inform the employer that she would not return to work that day. After the claimant left, the employer expected her to return once she had retrieved her vehicle. 
While the claimant was trying to take care of the matter of her car, she began to experience abdominal cramps. She called her doctor’s nurse and discussed her symptoms. The nurse said she should take it easy, and advised that she stay off her feet until her next appointment on May 15, 2009. Later that day, the claimant sent a text message to the employer indicating she would not be coming back to work that day because “I have too much going on in life right now.” She did not tell the employer that she was ill or that her illness could be connected to her high-risk pregnancy. The claimant felt embarrassed that she may be unable to experience a full-term pregnancy, and she did not want to share those feelings with the employer.
The employer and the claimant had a personal relationship. Their friendship extended beyond the professional boundaries of the workplace. In the past, the employer had permitted the claimant a great deal of flexibility when taking time off sick. It was not unusual for the claimant to miss work and not make immediate contact with the employer. The employer had not required the claimant to provide a doctor’s note for most absences. The employer had never warned the claimant that her absences or failure to make routine contacts had placed her job in jeopardy. 

The claimant did not report for work on May 5, 2009, she did not call, email or text the employer to explain her absence. 
On May 6, 2009, the claimant sent a text message to the employer stating she would not be in for a couple of days because she was experiencing stomach distress. The claimant has a long-standing gastro-intestinal disorder that has occasionally affected her ability to report for work. The employer was aware of this condition. The employer assumed the claimant’s stomach distress was due to her gastro-intestinal disorder. The claimant did not tell the employer that it was related to her high-risk pregnancy. 
The claimant did not contact the employer again that week.

On Monday, May 11, 2009, the employer received a phone call from a hospital nurse. The nurse informed the employer that the claimant was in the hospital. She had lost her baby to a miscarriage. The nurse told the employer that the claimant would not be able to report for work that week.
On Thursday, May 14, 2009, the claimant and the employer spoke regarding the claimant’s return to work. At the end of that discussion, the claimant and the employer agreed the claimant could come in on Monday, May 18, 2009, and she could perform some form of light-duty assignment.

Over the weekend, the employer discovered some information about how the claimant’s car had come to be impounded by the police. The employer was upset with the claimant because it was felt the claimant had not been forthcoming about why she had been absent the first week. The employer believed the claimant’s absence was related to the legal problems associated with the impounded car.
On Monday, May 18, 2009, the claimant went to work and brought her father with her. They met with the employer to discuss the claimant’s return to light duty work. The employer was offended that the claimant felt it was necessary to have her father with her for this meeting. The employer notified the claimant that she was discharged for an unexcused prolonged absence from work during the week ending May 9, 2009. The employer excused the claimant’s absence from May 11, 2009 through May 15, 2009, because the hospital nurse verified the reason for the absence. However, the employer believed the claimant had been dishonest about her reason for being absent the first week, and had not excused the absence for that week. 
PROVISIONS OF LAW
AS 23.20.379 provides, in part:

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(2) was discharged for misconduct connected with the insured worker's last work.

8 AAC 85.095 provides, in part:

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1)
a claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion...

CONCLUSION
In Tolle, Comm. Dec. 9225438, June 18, 1992, the Commissioner held, in part, in regard to absenteeism:
Unexcused absence or tardiness is considered misconduct in connection with the work unless there is a compelling reason for the absence or tardiness and the worker makes a reasonable attempt to notify the employer.


An employer has the right to expect employees to report for work as scheduled, or to make timely calls regarding tardiness and absences, and offer justifiable reasons for tardiness or absences. In the matter at hand, the claimant’s medical condition provides a compelling reason for her absence. 
Regarding what may qualify as reasonable attempts, it is important to consider the long-standing casualness between the claimant and the employer. Based on that history, the employer had established a precedence for allowing the claimant to be absent with minimal contact and no medical documentation. Therefore, the Tribunal finds the claimant’s limited attempts to keep the employer informed were reasonable given their history. 
The Appeal Tribunal does not dispute an employer’s ability to discharge an employee whose behavior or actions may be detrimental to their business interests. However, in this case the employer has not shown that the claimant’s absence from work was indicative of a willful and wanton disregard of the employer’s interest. Therefore, intentional misconduct in connected with the work has not been shown. A disqualification of benefits is not in order.  
DECISION

The notice of determination issued in this matter on June 10, 2009, is REVERSED. No disqualification under AS 23.20.379 is imposed. Benefits are ALLOWED for the weeks ending May 23, 2009 through June 27, 2009. No reduction of the claimant’s maximum benefit entitlement will be imposed, and the claimant may be eligible for the receipt of extended benefits. 

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska on August 20, 2009.
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