 FILLIN  \* MERGEFORMAT 
Page 5

ALASKA DEPARTMENT OF LABOR

AND WORKFORCE DEVELOPMENT

EMPLOYMENT SECURITY DIVISION

3301 EAGLE STREET, SUITE 206

ANCHORAGE, ALASKA 99503-4149
APPEAL TRIBUNAL DECISION

Docket No.  09 1536    Hearing Date:  August 14, 2009
CLAIMANT:
EMPLOYER:
RICHARD O REDMOND
KENAI PEN BOR SCH DISTRICT
CLAIMANT APPEARANCES:
EMPLOYER APPEARANCES:
Richard O. Redmond
Timothy Peterson
ESD APPEARANCES:
None

CASE HISTORY

The claimant timely appealed a June 15, 2009 determination that denied benefits pursuant to AS 23.20.379(1) on the ground that he voluntarily quit work. The issue is whether the claimant voluntarily quit suitable work without good cause or whether he was discharged for misconduct connected with the work.  


FINDINGS OF FACT
The claimant began work for the employer in August 1990. He last worked on May 21, 2009. At that time he earned $77,000 per year for full-time work as a high school guidance counselor. He was required to take time off during the summer, Christmas and spring break recess periods. 
The claimant received less than satisfactory performance evaluations and required performance improvement plans since at least 1998. The employer did not believe the claimant was ever able to adequately perform the essential functions of his job. The claimant disagrees. He believes his unsatisfactory evaluations were the result of personality issues with his supervisor(s). 

The employer is required to provide staff with contract renewal notification by March 16th of each year. The contract renewal notification is a binding contract of employment for the next school year. On several previous occasions the employer chose not renew the claimant’s contract for performance reasons. The claimant filed arbitration and Court action in 2005 and 2006 to have his job reinstated.  

In 2008, the claimant received another unsatisfactory performance evaluation. The employer felt the claimant failed to meet national standards for counselors in four out of eight categories. The claimant was placed on another performance improvement plan. The employer reevaluated the claimant’s performance on December 18, 2008. The employer did not believe the claimant had improved at that time. 

On February 10, 2009, the employer drafted a ‘statement of cause’ and a ‘bill of particulars’ outlining the performance deficiencies as justification for non-renewal of the claimant’s 2009-2010 contract. That school year begins August 19, 2009. 
On February 17, 2009, staff received their contract renewal notices. However, the claimant’s supervisor informed him that his contract was not renewed and that May 21, 2009, the end of the 2008-2009 school year, would be his last day.
The claimant contacted a representative of the National Education Association (NEA) who was also his union representative with the Kenai Peninsula Education Association. The union representative was familiar with the claimant’s case; she was instrumental in constructing the claimant’s performance improvement plan. The union representative advised the claimant to resign his position at the end of the current school year to avoid tarnishing his employment record with a termination. 

The claimant considered his union representative’s advice and discussed his concerns with his colleagues (fellow teachers). He was tired of fighting to get his job back year after year. On February 25, 2009, the claimant submitted a resignation notice stating May 21, 2009 would be his last day of work, and he would not return the following year. The employer accepted the claimant’s resignation. The claimant completed the 2008/2009 school year. 

The employer believes that the claimant voluntarily quit work because he resigned rather than pursue another union arbitration. The claimant disagrees. He believes that he was forced to resign and that his employment was terminated effective May 21, 2009.

PROVISIONS OF LAW

AS 23.20.379 provides in part:

(a) An insured worker is disqualified for waiting-week credit or benefits        for the first week in which the insured worker is unemployed and for      the next five weeks of unemployment following that week if the               insured worker...
(1) left the insured worker's last suitable work voluntarily without  good cause....
          
(2)     was discharged for misconduct connected with the insured                 worker's last work.
8 AAC 85.095 provides in part:


(c)
Good cause for voluntarily leaving work under                                 AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;

(d)     "Misconduct connected with the insured worker's work" as used in 
                   AS 23.20.379(a)(2) means



(1)      a claimant's conduct on the job, if the conduct shows a willful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, willful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
There are some situations in which it is difficult to determine whether the work separation is a termination or a voluntary leaving, as both the employer and the worker have taken some action that contributed to the separation. The nature of a worker's separation is therefore dependent upon whether the employer or the worker was the moving party. The moving party is the party who, having a choice to continue the employment relationship, acted to end it.
The fact that the claimant could have pursued arbitration claiming unjust termination does not change the salient point; he did not have a choice to continue the employment relationship, and his resignation notice was simply a matter of semantics. For unemployment insurance purposes, the separation is considered a discharge. 
“When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved.” Rednal, Comm'r Dec. 86H-UI-213, 8/25/86.
The regulation specifies that a willful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion. 
If the worker is not able to perform the job, there can be no finding of negligence. There should be some clear evidence that the worker is capable of performing the work. Brown Comm’r Dec. NO. 9225760, July 6, 1992
The Tribunal does not dispute an employer’s right to terminate a worker who does not meet its performance standards. However, the employer in this case has not met its burden to show the claimant knowingly acted against its best interest. The claimant never demonstrated an ability to perform the essential functions of his job. His unsatisfactory performance was the result of inability which is not consistent with a willful and wanton disregard of an employer’s interest. Therefore, the Tribunal concludes the claimant was terminated for reasons other than misconduct connected with the work. 

DECISION
The determination issued on June 15, 2009 is REVERSED and MODIFIED. Benefits are ALLOWED pursuant to AS 23.20.379(2) for the weeks ending 
May 30, 2009 through July 4, 2009, if otherwise eligible. The three weeks are restored to his maximum benefits. The determination will not interfere with the claimant’s eligibility for extended benefits. 


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on August 14, 2009.








Kynda Nokelby







Kynda Nokelby, Hearing Officer

