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ALASKA DEPARTMENT OF LABORPRIVATE 


 EMPLOYMENT SECURITY DIVISION


3301 EAGLE STREET #206

ANCHORAGE, ALASKA  99503

APPEAL TRIBUNAL DECISION
Docket No. 09 1621               Hearing Date: August 20, 2009 

CLAIMANT:
EMPLOYER:



JOSEPH M WALTERS
ANGELO’S

CLAIMANT APPEARANCES          
EMPLOYER APPEARANCES 

Joseph M Walters
Kostas Macheras
ESD APPEARANCES


None



CASE HISTORY
The interested employer, Angelo’s, appealed a June 19, 2009 determination that allowed benefits without penalty under AS 23.20.379. The issue is whether the claimant was discharged for misconduct connected with his work.


FINDINGS OF FACT
The claimant began work for the interested employer as a cook in          January 2009.  His last day of work was May 9, 2009.
The testimony of both parties was very difficult to obtain and marked with interruptions, heated arguments, and third party coaching.  
The claimant was hired to be the kitchen manager for the employer. Part of his compensation was room and board. 
He found the restaurant to be disorganized. He also found that the employer meddled in the running of the kitchen. At some point, the claimant began working as a server in addition to his work as a cook. About three weeks before the end of his employment, the claimant began working exclusively as a server, at least in part because he could not get along with the employer. Shortly thereafter, the employer indicated they would not continue his room and board compensation. 
A few days prior to May 10, 2009, Mother’s Day, the employer asked the claimant to cook on that day. The claimant refused. The parties disputed whether it was the claimant’s day off. The claimant asked for extra compensation for cooking on Mother’s Day and the employer refused. The employer threatened to fire the claimant if he did not come into cook, accusing the claimant of “extortion.”  The claimant offered to come in as a server if the employer called. The employer testified that he tried to call the claimant many times throughout the afternoon of May 10 but there was no response. Later in the day, the employer went to where the claimant was living and after a brief heated exchange of words told the claimant he was fired. The claimant testified he was afraid of the employer’s temper and so did not venture out of his house when confronted by him.
The next day, the claimant went into work and was again told that he had been terminated.


PROVISIONS OF LAW
AS 23.20.379 provides, in part:

(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker


(2)
was discharged for misconduct connected with the insured worker’s work.

8 AAC 85.095 provides, in part:


(d)
"Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2) means


(1)
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion.

CONCLUSION

The Employment Security Division's Benefit Policy Manual, in section MC 300.15 states, in part, as follows:


Misconduct can be established by:

· A willful failure to perform properly;

· Gross negligence; or

· Recurrent carelessness or negligence after warning (Brown, 9225760, July 6, 1992.)

In Comm'r Decision No. 95 3207, January 31, 1996, the Commissioner of Labor stated, in part:

There was considerable difference between the claimant's testimony and that of employer witnesses in this case. The Tribunal chose to place greater weight on the testimony of the employer witnesses than on that of the claimant. Credibility decisions are up to the trier of fact to make, and generally will not be overturned unless unsupported by substantial evidence. 346 F. Supp. 1217, 1225 (F. Col 1971).  The Tribunal concluded from the evidence presented that the claimant was discharged due to misconduct. We concur with that analysis based on the record before us.

The employer unilaterally changed the basis on which it paid the claimant. In turn, the claimant attempted to negotiate new terms and conditions in exchange for work on a specific date in a specific capacity. The employer refused. The Appeal Tribunal holds that under these circumstances the claimant was not breaching his employment agreement by refusing to work. 
Thereafter, the employer made a business decision to terminate the claimant. However, the claimant’s conduct was not work-related misconduct. A disqualification will not be imposed.

DECISION
The determination issued on June 19, 2009 is AFFIRMED. Benefits remain allowed for the weeks ending May 16, 2009 through week ending June 20, 2009. The claimant's maximum benefits payable are not reduced by three times her weekly benefit amount, and she may still be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on August 25, 2009.








Michael Swanson,








Hearing Officer                     
