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STATEMENT OF THE CASE

The claimant timely appealed a June 16, 2009 notice of determination that denied unemployment insurance benefits under AS 23.20.379. The issue is whether the employer discharged the claimant for misconduct in connection with the work.
FINDINGS OF FACT

The claimant began working for the interested employer on June 14, 2006. He last worked on May 13, 2009. At that time, he normally worked full-time and earned $13.00 per hour as a mechanic’s assistant.

On or about April 24, 2009, the employer warned the claimant that his repeated tardiness was unacceptable. At that time, the claimant was aware that his repeated tardiness was placing his job in jeopardy.
On May 8, 2009, the claimant called in to report that he was not coming to work. The employer did not asked why he was not coming to work, and he did not offer an explanation. In the hearing, the claimant did not explain his absence on May 8, 2009.

On May 9, 2009, the employer informed the claimant that he was being discharge. The employer told him he could continue to work for the next two weeks. The employer did not tell the claimant why he was being discharged.
On May 15, 2009, the service writer approached the claimant. She told the claimant, “You’re gone.” The claimant asked her who had authorized this action. Her response was, “Just sign your time card; I don’t want to get in this middle of this.” The claimant signed his time card, worked the remainder of his shift, and left.

In the hearing, the claimant denied doing or saying anything that would have had a negative impact on his employment after the employer gave him of his two-week discharge notice. The claimant had been hoping his improved attendance during that two-week period would encourage the employer to change its mind, and allow him to keep his job. 
PROVISIONS OF LAW
AS 23.20.379 provides, in part:

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(2) was discharged for misconduct connected with the insured worker's last work.

8 AAC 85.095 provides, in part:

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1)
a claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion...

CONCLUSION

In Mendonsa, Comm’r Dec. 04 0577, June 8, 2004, the Commissioner held in part:

“When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved.” Rednal, Comm'r Dec. 86H-UI-213, 8/25/86.

As stated in Mendonsa, above, in discharge cases, the employer has the burden of establishing that the separation occurred for misconduct. That burden has not been met in this case. The employer did not participate in the hearing and the written evidence in the record does not overcome the claimant’s credible and direct sworn testimony. His testimony being that on May 15, 2009, the employer discharged him for reasons unknown. Consequently, the penalties associated with AS 23.20.379 do not apply in this matter, and no penalty will be imposed.

DECISION

The notice of determination issued in this matter on June 16, 2009, is REVERSED. No disqualification under AS 23.20.379 is imposed. Benefits are ALLOWED for the weeks ending May 16, 2009 through June 20, 2009. No reduction of the claimant’s maximum benefit entitlement will be imposed, and the claimant may be eligible for the receipt of extended benefits. 

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska on August 25, 2009.
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