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STATEMENT OF THE CASE

The employer timely appealed a May 29, 2009 notice of determination that allowed unemployment insurance benefits under AS 23.20.379. The issue is whether the employer discharged the claimant for misconduct in connection with the work.

In the hearing the employer and the claimant waived their rights to 10-day advance notice so the issue of AS 23.20.379(e) discharge for theft or felony, could be heard. 
FINDINGS OF FACT

The claimant began working for the interested employer in May 6, 2008. She last worked on April 3, 2009. At that time, she normally worked full-time and earned $10.00 per hour as a customer service associate.
On April 3, 2009, an employee that worked for the employer at a different store came into the claimant’s worksite. She made purchases and left the store. She left her wallet containing $600.00 on the counter. She later returned to the store to get the wallet and it was gone.

The claimant is seen on video (Exhibit 6) picking up the wallet from the counter, rummaging through it, and placing it in a drawer beneath the register. She is later viewed leaving the store with the wallet in her possession. The claimant did not report finding a wallet.

In the hearing, the claimant denied finding a wallet. She maintained that she found an address book that measured approximately eight inches by ten inches. She stated that she glanced through the address book to see who it belonged to. However, she later testified that she took the address book with her when she left the store because she thought it was hers. The item in the video is clearly a woman’s clutch-style wallet.

The employer reported the incident to the Alaska State Troopers. After a brief investigation, the employer discharged the claimant for theft on April 5, 2009.
PROVISIONS OF LAW

AS 23.20.379 provides, in part:

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(2) was discharged for misconduct connected with the insured         worker's last work.

(e) 
A discharge for an act that constitutes commission of a felony or theft will result in a disqualification for benefits under 
AS 23.20.379(e) if 
(1) 
charges are filed against the claimant or the employer has reported the act to the appropriate law enforcement authority; 
(2) 
the felony or theft is "misconduct connected with the insured worker's work" under (d) of this section; and 
(1) a preponderance of the evidence establishes that 
(A) 
the claimant committed the act… 
(f) 
An acquittal, plea to a lesser charge, or dismissal of charges does not prevent a disqualification for benefits under (e) of this section, if a preponderance of evidence supports that disqualification.
(g) 
For purposes of this section 
(1) "felony" means an act classified as a felony in AS 11; and 
(2) 
"theft" means an act described in AS 11.46.100, if the value of the property or service is $50 or more.

8 AAC 85.095 provides, in part:

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1)
a claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion...

CONCLUSION

AS 23.20.379, as shown above, outlines the standard proof in theft cases: the preponderance of the evidence must support the conclusion; the employer must report the theft to the appropriate law enforcement authorities; and the value of the property stolen must be greater than $50. 

In Crump, Comm'r Decision No. 95 3207, January 31, 1996, the Commissioner of Labor stated, in part:

There was considerable difference between the claimant's testimony and that of employer witnesses in this case. The Tribunal chose to place greater weight on the testimony of the employer witnesses than on that of the claimant. Credibility decisions are up to the trier of fact to make, and generally will not be overturned unless unsupported by substantial evidence. Jaeger v. Stevens, 346 F. Supp. 1217, 1225 (F. Col 1971).  The Tribunal concluded from the evidence presented that the claimant was discharged due to misconduct. We concur with that analysis based on the record before us.

In the hearing, the claimant’s testimony was self-serving and contradictory. If the claimant believed the “address book” was hers, she would not have needed to glance through it to determine who owned it. Consequently, the Tribunal finds the employer in the present matter to be the more credible. 
An employer has a right to prevent theft. This is so basic to the employment relationship that it does not require specification in company policy. 

The preponderance of the evidence supports the conclusion that the claimant removed another employee’s wallet containing $600.00 from the employer’s premises without permission. The act was reported to the proper law enforcement authorities, and the claimant was discharged for that theft. Theft is misconduct connected with the work and the claimant must suffer the harsher penalty outlined in the statute for having committed such a theft connected with her employment.

DECISION

The notice of determination issued in this matter on May 29, 2009, is REVERSED and MODIFIED. The claimant is denied unemployment benefits under AS 23.20.379(e) for the weeks ending April 11, 2009 through April 10, 2010. The claimant’s maximum benefit entitlement is reduced by three weeks, and she may be ineligible for the receipt of extended benefits.
APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska on August 31, 2009.
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