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STATEMENT OF THE CASE 

The claimant appealed a May 28, 2009 determination that denied benefit under AS 23.20.378 on a holding that he was not available for full time work while attending school. The claimant filed his appeal on July 7, 2009, thus raising an issue of the timeliness of the appeal. 

FINDINGS OF FACT

The Issue of Timeliness

The claimant received the determination on or about June 15, 2009. He was upset that his benefits were denied and immediately called the unemployment insurance claim center to request an appeal. A claimstaker told the claimant that she would “get the process started.” 

On July 7, 2009, when the claimant still had not been notified of his hearing he called the claim center again, and his appeal request was processed at that time. 
STATUTORY PROVISIONSPRIVATE 

AS 23.20.340. Determination of claims.ADVANCE \D 7.20

ADVANCE \U 7.20(e)
The claimant may file an appeal from an initial determination or a redetermination under (b) of this section not later than 30 days after the claimant is notified in person of the determination or redetermination or not later than 30 days after the date the determination or redetermination is mailed to the claimant's last address of record. The period for filing an appeal may be extended for a reasonable period if the claimant shows that the application was delayed as a result of circumstances beyond the claimant's control.

(f)
If a determination of disqualification under AS 23.20.360, 23.20.362, 23.20.375, 23.20.378 ‑ 23.20.387, or 23.20.505 is made, the claimant shall be promptly notified of the determination and the reasons for it. The claimant and other interested parties as defined by regulations of the department may appeal the determination in the same manner prescribed in this chapter for appeals of initial determinations and redeterminations. Benefits may not be paid while a determination is being appealed for any week for which the determination of disqualification was made. However, if a decision on the appeal allows benefits to the claimant, those benefits must be paid promptly.

8 AAC 85.151. Filing of appeals.

(b) An appeal may be filed with a referee, at any employment center, or at the central office of the division and, if filed in person, must be made on forms provided by the division. An appeal must be filed within 30 days after the determination or redetermination is personally delivered to the claimant or not later than 30 days after the date the determination or redetermination is mailed to the claimant’s last address of record. The 30-day time period will be computed under Rule 6 of the Rules of Civil Procedure. However, the 30-day period may be extended for a reasonable time if the claimant shows that the failure to file within this period was the result of circumstances beyond his or her control.

CONCLUSION

AS 23.20.340 states that a determination becomes final 30 days after it is mailed or served. However, the 30-day appeal period can be extended for a reasonable time, if it can be shown that some circumstance beyond the appellant’s control prevented the timely filing of the appeal. 

The claimant in this case attempted to file his appeal on June 15, 2009. His appeal was not processed accordingly.  Therefore, the Tribunal finds that a circumstance beyond the claimant’s control prevented the timely filing of his appeal. 
DECISION
The claimant’s appeal from the determination issued on May 28, 2009 is accepted as TIMELY filed. 
FINDINGS OF FACT

The Issue of Availability/School Attendance
The claimant began attending academic schooling at the Wayland Baptist University in January 2008. He is pursuing a Bachelor of Science degree in occupational employment. During the 2009 spring semester, the claimant attended nine academic credit hours of instruction while he worked 32 hours per week as a bus driver for Forsythe Transportation. Forsythe Transportation laid the claimant off for the summer recess period effective May 22, 2009.  

Wayland Baptist University’s summer semester began May 26, 2009 and ended June 26, 2009. The claimant attended one three-credit condensed summer course, college algebra. The claimant attended algebra on Tuesdays and Thursdays from noon until 4 p.m. 

The claimant has extensive work experience in office management. During the summer semester, the claimant searched for work in that field using ALEXsys and several other internet job search websites. The claimant was willing to work during normal business hours Monday through Friday, and he was willing to change his school schedule or drop his algebra class to accept an offer of full-time work. 
PROVISIONS OF LAW

AS 23.20.378(c) provides, in part:

          An insured worker is disqualified for waiting week credit or benefits for a week of unemployment while the insured worker is pursuing an academic education. A disqualification under this subsection begins with the first week of academic instruction and ends with the week immediately before the first full week in which the insured worker is no longer pursuing an academic education. However, an insured worker who has been pursuing an academic education for at least one school term and who was working at least 30 hours a week during a significant portion of the time that the worker was pursuing an academic education is not disqualified for waiting week credit or benefits under this subsection if the worker's academic schedule does not preclude full‑time work in the worker's occupation and if the insured worker became unemployed because the worker was laid off or the worker's job was eliminated. In this subsection,



(1)
"pursuing an academic education" means attending an established school in a course of study providing academic instruction of 10 or more credit hours per week, or the equivalent;



(2)
"school" includes primary schools, secondary schools, and institutions of higher education.
8 AAC 85.356 provides, in part:

A claimant who is attending training is available for work if

(1) the claimant is not disqualified under AS 23.20.378(c);

(2) the claimant is attached to the labor force and is ready and willing to immediately accept suitable full-time work for which the 
claimant is presently qualified; and
(3) the claimant

(A) while working full-time and attending training, became unemployed for reasons not attributable to the training, and the hours of training have not changed substantially;

(B) began attending training after becoming unemployed and no rearrangement of the training schedule would be necessary to accommodate at least one regular work shift in an occupation suitable for the claimant; or

(C) is willing and able to change the training schedule or leave the training to accept suitable work.

CONCLUSION

Alaska law and regulation stipulates that a claimant is considered available for full-time work while attending less than 10 academic credit hours so long as, while working full-time and attending training, he became unemployed for reasons not attributable to the training, and he is willing and able to change the training schedule or leave the training to accept suitable work. 

The Commissioner established policy stating, “When a claimant is enrolled in regular semester hours of credit through a public university, where there are no apparent anomalies as to special studies, etc., the number of credit hours will be the only consideration. Mapes, Comm’r Dec. 96 0210, May 10, 1996. 

The claimant’s course content and his goal of obtaining a bachelor’s degree clearly establish that he is pursuing an academic education. Considering the condensed nature of his summer class, the Tribunal finds the claimant was enrolled in eight clock hours of academic study during the summer semester. 

The claimant became unemployed for reasons not attributable to his schooling, and he was willing to drop or rearrange his algebra class to accept an offer of full-time work. 
Therefore, the claimant has shown that he was available for full-time work while attending less than 10 academic credit hours of instruction. 
DECISION
The determination issued on May 28, 2009 is REVERSED and MODIFIED. Benefits are ALLOWED for the weeks ending May 30, 2009 through
June 26, 2009, so long as he is otherwise eligible.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party’s control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska on August 27, 2009.





                Kynda Nokelby

                                             Kynda Nokelby, Hearing Officer
