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STATEMENT OF THE CASE

On July 20, 2009 the claimant filed a timely appeal from a determination issued July 14, 2009. The determination under appeal denied benefits under AS 23.20.387, AS 23.20.379 and reduced benefits under AS 23.20.360. The claimant was held liable for the repayment of benefits and the payment of a penalty under AS 23.20.390.
The issues before the Tribunal are whether the claimant
· had wages payable during the weeks claimed;
· voluntarily quit suitable work without good cause;
· knowingly made a false statement or misrepresentation in connection with the claim; and

· is liable for the repayment of benefits and the payment of a penalty.

FINDINGS OF FACT

The claimant established an unemployment insurance claim on March 22, 2009 by telephone. Shortly after that he received an Unemployment Insurance Handbook in the mail. He did read the handbook. He filed for unemployment insurance benefits for weeks ending April 4, 2009 through May 30, 2009 and received benefits for all of those weeks. The claimant filed for benefits using VICTOR, the Alaska telephonic filing system. In filing for these weeks, the claimant answered the VICTOR claim certification “No,” to the question “Did you work for an employer or were you self employed?” 
The claimant was employed with Carl’s Jr. as a kitchen helper and fry cook from April 1, 2009 to May 8, 2009. He worked at a restaurant in Anchorage and was paid $8 to $8.25 per hour. On May 8, the claimant was sent home at some point in his shift by his supervisor as a disciplinary action for talking too much. He was on the schedule to work on May 9, 2009 but company records show he was a no show. The claimant contends he called his supervisor to return to work after May 8, on two occasions, but was told not to come in as there were too many people already working. He also called the store manager, but did not get through and did not leave a message.

The claimant earned $64.53 for week ending April 4, 2009, $280.50 for week ending April 11, 2009, $224.80 for week ending April 18, 2009, $290.74 for week ending April 25, 2009, $180.12 for week ending May 2, 2009 and $37.33 for week ending May 9, 2009.

The claimant reported he did not work through the VICTOR system, stating he believed he did not have to report part-time work or earnings. The handbook given to him specifies under the heading “How Wages Affect Your Benefits: You can earn $50 without reducing your benefit check, but you must report the wages.” The handbook goes on to explain that if a claimant quits a job, there may be penalties involved including a six week disqualification. 

STATUTORY PROVISIONS

AS 23.20.387. Disqualification for misrepresentation.

(a)
An insured worker is disqualified for benefits for the week with respect to which the false statement or misrepresentation was made and for an additional period of not less than six weeks or more than 52 weeks if the department determines that the insured worker has knowingly made a false statement or misrepresentation of a material fact or knowingly failed to report a material fact with intent to obtain or increase benefits under this chapter. The length of the additional disqualification and the beginning date of that disqualification shall be determined by the department according to the circumstances in each case.

(b)
A person may not be disqualified from receiving benefits under this section unless there is documented evidence that the person has made a false statement or a misrepresentation as to a material fact or has failed to disclose a material fact. Before a determination of fraudulent misrepresentation or nondisclosure may be made, there must be a preponderance of evidence of an intention to defraud, and the false statement or misrepresentation must be shown to be knowing and to involve a material fact.

AS 23.20.379 provides, in part:

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker’s last suitable work voluntarily without good cause…

8 AAC 85.095 provides, in part:

(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work…

AS 23.20.360. Earnings deducted from weekly benefit amount.

The amount of benefits, excluding the allowance for dependents, payable to an insured worker for a week of unemployment shall be reduced by 75 percent of the wages payable to the insured worker for that week that are in excess of $50. However, the amount of benefits may not be reduced below zero. If the benefit is not a multiple of $1, it is computed to the next higher multiple of $1. If the benefit is zero, no allowance for dependents is payable.

AS 23.20.390. Recovery of improper payments; penalty.
(a)
An individual who receives a sum as benefits from the unemployment compensation fund when not entitled to it under this chapter is liable to the fund for the sum improperly paid to the individual.


…


(f)
In addition to the liability under (a) of this section for the amount 


of benefits improperly paid, an individual who is disqualified from 


receipt of benefits under AS 23.20.387 is liable to the department 


for a penalty in an amount equal to 50 percent of the benefits that 


were obtained by 
knowingly making a false statement or 



misrepresenting a material fact, or knowingly failing to report a 


material fact, with the intent to obtain or increase benefits under 


this chapter. The department may, under regulations adopted 


under this chapter, waive the collection of a penalty under this 


section. The department shall deposit into the general fund the 


penalty that it collects.

CONCLUSION

The claimant does not dispute that he worked for Carl’s Jr. and had earnings for the weeks in question. He contends he did not report working for those weeks because he assumed he could work part time and it would not affect his benefits. His explanation does not seem credible in light of the clear question on the VICTOR system that he used to file asking “Did you work for an employer or were you self-employed?” Neither is it logical that he could read the claimant handbook, and not find the explicit instruction that he must report all of his work and earnings. 

The claimant failed to correctly report his work and earnings for the six weeks in question. He also failed to report his separation from work.

In Carron v. SOA, Department of Labor, and 3PA 92-208 CIV, Superior Court, February 23, 1993, the court states in part:


[The claimant] knew he was working part-time and failed to even mention 
this fact. The circumstantial evidence showed that this omission was 
"knowingly" because [the claimant] did not report the earnings later . . . 
Proof beyond a reasonable doubt is not required. A preponderance of 
evidence standard governs. Direct proof of intent to defraud is not required. 
Taking the court’s reasoning and applying it in this case leads to the holding that the claimant knowingly made false statements or misrepresentations of  material facts for all of the weeks in question. 

The next issue is whether or not the claimant voluntarily quit suitable work without good cause. The most credible evidence given is the testimony of the employer witness who indicated the claimant stopped working when continuing employment was available to him. He was suspended or sent home for one day, but was scheduled to work after that and did not pursue continuing employment. For that reason I conclude he was the moving party in the work separation and did voluntarily quit without a compelling reason.  

The third issue is whether or not the claimant is liable to repay the benefits he received to which he was not entitled and whether or not a penalty should be imposed.

AS 23.20.390 holds that an individual who receives a sum as benefits from the unemployment compensation fund when not entitled to it under this chapter is liable to the fund for the sum improperly paid to the individual. In addition, an individual who is disqualified from receipt of benefits under AS 23.20.387 is liable to the department for a penalty in an amount equal to 50 percent of the benefits that were obtained by knowingly making a false statement or misrepresenting a material fact, or knowingly failing to report a material fact, with the intent to obtain or increase benefits under this chapter.

The claimant received benefits to which he was not entitled. He also withheld a material fact with the intent to obtain benefits. 
The Tribunal holds the claimant liable to repay the benefits in question plus the penalty.

DECISION

The notice of determination and determination of liability issued in this matter on July 14, 2009, is AFFIRMED.

· That portion of the determination holding that the claimant committed fraud or misrepresentation based upon AS 23.20.387  is AFFIRMED. Benefits remain denied for weeks ending April 4, 2009 through May 9, 2009 due to the claimant’s unreported work and earnings. As further penalty under that section of law, the claimant is denied benefits for 52 weeks. 
· That portion of the determination holding the claimant denied under AS 23.20.379 for his voluntarily quitting work without good cause is AFFIRMED. Benefits remain denied for the weeks ending May 9, 2009 to June 13, 2009 and his maximum benefits payable are reduced by three times his weekly benefit amount.
· That portion of the determination holding that the claimant is liable for the repayment of benefits and for the payment of a penalty is AFFIRMED. The claimant remains liable for the repayment of benefits paid and the payment of the penalty imposed. 

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and mailed in Anchorage, Alaska on September 14, 2009.


  Stephen Long 


Hearing Officer
