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STATEMENT OF THE CASE

The claimant timely appealed a July 20, 2009 notice of determination that denied unemployment insurance benefits under AS 23.20.379. The issue is whether the claimant voluntarily quit suitable work without good cause, or whether the employer discharged the claimant for misconduct connected with the work.
FINDINGS OF FACT

The claimant began working for the interested employer on September 17, 2007. She last worked on May 27, 2009. At that time, she normally worked full-time and earned $19.43 per hour as a nurse.

The claimant worked in a residential hospital for troubled adolescents. Part of the claimant’s daily job responsibilities included doing room “checks” every 15 minutes. The checks were done to insure none of the residence were hurting themselves, or involved in illicit sexual activity. It was not uncommon for the nursing staff to request the checks be done by another hospital employee if staffing shortages or workload demanded.

On May 27, 2009, the claimant was called into a meeting with the nursing supervisor and the human resources director. When she went into the meeting, she was questioned about her poor attendance and her previous warnings about her tardiness. The claimant responded that she had not been tardy recently because she was working on that issue. She addressed her four absences during her tenure and explained her reasons for those absences. 
Immediately following the issue of attendance, the nursing supervisor accused the claimant of failing to perform room checks the previous evening. The claimant insisted the checks had been done. The claimant began to feel that the employer was simply looking for a way to get rid of her. At the end of the meeting, the human resources director advised the claimant that her best course of action would be to resign rather than be discharged. The meeting concluded with the human resource director telling the claimant that they would think about it, and she should think about it too. The claimant was sent home. She was not allowed to complete her shift on that day.
On May 28, 2009, the employer told the claimant she had the choice to resign or be fired. The claimant submitted her resignation and left the worksite. 
In the hearing, the claimant insisted that on the night of May 26, 2009, a coworker agreed to perform room checks so she would be able to complete the end of the month medications reports that were due. 
PROVISIONS OF LAW
AS 23.20.379 provides, in part:

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker’s last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker's last work.

8 AAC 85.095 provides, in part:

(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work…

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1)
a claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion...

CONCLUSION
It must first be determined whether the claimant voluntarily quit her job or whether the employer discharged her. 
In Swarm, Comm'r. Dec. 87H-UI-265, September 29, 1987, the Commissioner held, in part:
A discharge is “a separation from work in which the employer takes the action which results in the separation, and the worker does not have the choice of remaining in employment." 8 AAC 85.010(20). PRIVATE 
Voluntary leaving means a separation from work in which the worker takes the action which results in the separation and the worker does have the choice of remaining in employment. 
The claimant did not have the option to remain employed. The employer issued the choice of quit or be fired. Therefore, the Tribunal finds the claimant did not voluntarily quit suitable work; the employer discharged her.

In Mendonsa, Comm’r Dec. 04 0577, June 8, 2004, the Commissioner held in part:

“When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved.” Rednal, Comm'r Dec. 86H-UI-213, 8/25/86.

As stated in Mendonsa, above, in discharge cases, the employer has the burden of establishing that the separation occurred for misconduct. That burden has not been met in the instant case. There was nothing in the record to overcome the credible sworn testimony of the claimant. The claimant denied any wrongdoing. Consequently, the penalties associated with AS 23.20.379 do not apply in this matter.

DECISION

The notice of determination issued in this matter on July 20, 2009 is REVERSED. No disqualification under AS 23.20.379 is imposed. Benefits are ALLOWED for the weeks ending June 6, 2009 through July 11, 2009. No reduction of the claimant’s maximum benefit entitlement will be imposed, and the claimant may be eligible for the receipt of extended benefits. 

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska on September 10, 2009.
Kathy A. Thorstad
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