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ALASKA DEPARTMENT OF LABOR

AND WORKFORCE DEVELOPMENT

EMPLOYMENT SECURITY DIVISION

3301 EAGLE STREET, SUITE 206

ANCHORAGE, ALASKA 99503-4149
APPEAL TRIBUNAL DECISION

Docket No. 09 1857  


Hearing Date: September 29, 2009
CLAIMANT:
EMPLOYER:
BRANDON BECK
CAPE FOX HOTEL CORPORATION
CLAIMANT APPEARANCES:
EMPLOYER APPEARANCES:

Brandon Beck
Karen Lynch
ESD APPEARANCES:
Denise Landrum – Benefit Payment Control

CASE HISTORY
The claimantfillin "" \d "" timely appealed a July 15, 2009 notice offillin "" \d "" determination that denied benefits fillin "" \d ""

fillin "" \d ""under, AS 23.20.379, AS 23.20.387, reduced benefits under 
AS 23.20.360 and held the claimant liable for repayment of unentitled benefits, including penalty amounts, under AS 23.20.390. 
The issues before the Tribunal are whether the claimant:
· was discharged for misconduct connected with the work
· knowingly made a false statement or misrepresentation in connection with the claim; and

· is liable to repay unentitled benefits, including penalty amounts.
FINDINGS OF FACT
On December 17, 2007, the claimant established an unemployment insurance benefit claim year with an effective date of December 16, 2007. The claimant received an unemployment insurance claimant handbook shortly after establishing his claim. The claimant handbook explains the penalties associated with a discharge for misconduct and the consequences of intentionally providing false information in order to receive benefits. The claimant did not read the handbook.
The claimant filed biweekly claim certifications for the weeks ending January 12, 2008 through March 22, 2008. The claimant reported working while he was filing. The claimant had not received his pay at the time that he filed, so he estimated his earnings.

The claimant’s wages earned while filing for unemployment insurance benefits were as follows:
	Week Ending
	Claimant reported
	Employer
	Employer reported

	January 12, 2008
	$0.00 
	Four Seas Investors
	$82.37 

	January 19, 2008
	$108.00 
	Four Seas Investors
	$166.88 

	January 26, 2008
	$135.00 
	Four Seas Investors
	$126.00 

	February 2, 2008
	$90.00 
	Four Seas Investors
	$108.00 

	February 16, 2008
	$90.00 
	Four Seas Investors
	$104.94 

	February 23, 2008
	$90.00 
	Four Seas Investors
	$164.97 

	March 1, 2008
	$99.00 
	Four Seas Investors
	$137.25 

	March 8, 2008
	$117.00 
	Four Seas Investors
	$174.69 

	March 15, 2008
	$180.00 
	Four Seas Investors
	$230.13 

	March 22, 2008
	$180.00 
	Four Seas Investors
	$171.76 

	November 22, 2008
	$0.00 
	Cape Fox Hotel
	$9.75 


Misconduct Discharge Issue
The claimant began work for the interested employer on October 9, 2008. He earned $9.00 per hour for part-time work as a housekeeper. 
On the morning of November 16, 2009, the claimant arrived at work approximately five minutes late. He was late because he needed to let his dog out. When the claimant arrived at work he greeted his supervisor, told her to have a “good morning” and continued to work.

Approximately one hour after his arrival, the claimant was summoned to the supervisor’s office. When he arrived, the supervisor was angry. The supervisor asked him if he had something to say. The claimant believed the supervisor was expecting him to apologize for being late. He did not feel that it was necessary to apologize for only being five minutes late. 

The claimant was aware of a coworker that frequently arrives late to work. The claimant had never heard the coworker apologize. The claimant was not aware that the coworker had a schedule agreement in place that allowed him to begin his shift later due to a second job.

The meeting with the supervisor developed into a confrontation, and the claimant became angry. The supervisor fired the claimant when he became angry. In the hearing, the employer was clear on the reason for the discharge. The claimant was discharged for getting angry with his supervisor, not for arriving to work late.

Misrepresentation - Voluntary Leaving
On November 19, 2008, the claimant reopened his benefit claim year using the Division’s online program. On that day he reported that his last employer was other than the interested employer, and that his last day worked was September 3, 2008.
On December 5, 2008, the claimant filed a claim certification for the week ending November 22, 2008, using the Division’s online filing program. The claimant responded, “No” to the question “Did you work for an employer?”

At the hearing, the claimant testified that he did not intentionally misreport his work separation; he misunderstood the question and did not know that it was important.

Overpayment

The claimant filed claim certifications and misreported his hours worked and wages earned. He does not dispute his overpayment liability in this matter, or the fact that he received benefits he was not entitled to receive. 

PROVISIONS OF LAW
AS 23.20.360 provides in part:PRIVATE 


The amount of benefits, excluding the allowance for dependents, payable to an insured worker for a week of unemployment shall be reduced by 75 percent of the wages payable to the insured worker for that week that are in excess of $50. However, the amount of benefits may not be reduced below zero. If the benefit is not a multiple of $1, it is computed to the next higher multiple of $1. If the benefit is zero, no allowance for dependents is payable….

AS 23.20.379 provides, in part:

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker’s last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker's last work.


(c)
The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker's weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured worker is entitled, whichever is less.


(d)
The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker's weekly benefit amount.

8 AAC 85.095 provides, in part:

(d)
“Misconduct connected with the insured worker’s work” as used in 

AS 23.20.379(a)(2) means

(1)
a claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion...

AS 23.20.387 provides in part:


(a)
An insured worker is disqualified for benefits for the week with respect to which the false statement or misrepresentation was made and for an additional period of not less than six weeks or more than 52 weeks if the department determines that the insured worker has knowingly made a false statement or misrepresentation of a material fact or knowingly failed to report a material fact with intent to obtain or increase benefits under this chapter.  The length of the additional disqualification and the beginning date of that disqualification shall be determined by the department according to the circumstances in each case.


(b)
A person may not be disqualified from receiving benefits under this section unless there is documented evidence that the person has made a false statement or a misrepresentation as to a material fact or has failed to disclose a material fact.  Before a determination of fraudulent misrepresentation or nondisclosure may be made, there must be a preponderance of evidence of an intention to defraud, and the false statement or misrepresentation must be shown to be knowing and to involve a material fact….

AS 23.20.390 provides in part:


(a)
An individual who receives a sum as benefits from the unemployment compensation fund when not entitled to it under this chapter is liable to the fund for the sum improperly paid to the individual….


(f)
If addition to the liability under (a) of this section for the amount of benefits improperly paid, an individual who is disqualified from receipt of benefits under AS 23.20.387 is liable to the department for a penalty in an amount equal to 50 percent of the benefits that were obtained by knowingly making a false statement or misrepresenting a material fact, or knowingly failing to report a material fact, with the intent to obtain or increase benefits under this chapter. The department may, under regulations adopted under this chapter, waive the collection of a penalty under this section. The department shall deposit into the general fund the penalty that it collects….

CONCLUSION
Misconduct Discharge

The Tribunal does not dispute an employer’s right to terminate a worker who fails to meets its standards of conduct. However, 8 AAC 85.095(d)(1) states that a willful and wanton disregard of the employer's interest does not arise solely from a good faith error in judgment or discretion. 

“We have previously held in similar cases that although profane abuse is certainly misconduct, not every intemperate remark to a supervisor is. Some sensible line must be drawn. In Albrecht, Comm’r Dec. 87H-UI-302, IC Unemp. Ins. Rptr. (CCH), AK 8146.15, December 21, 1988.” In Smith, Comm’r Dec. No. 9321739, June 30, 1993
There was nothing in the claimant’s testimony to establish that he intended to be insubordinate or threatening; he simply reacted defensively and emotionally in the heat of the moment. Therefore, the Tribunal concludes the employer terminated the claimant for reasons other than misconduct connected with the work.
Work and earnings

The claimant did misreport wages earned when filing for the week in question because he did not have a pay records from which to draw the information. He did not know how to calculate his gross earnings.  

Misrepresentation

The last issue is whether the claimant knowingly made false statement(s) or misrepresentation(s) in connection with his claim.

Three elements must be satisfied before a person can be held to have fraudulently filed for unemployment benefits. The person must:

PRIVATE 


•
have made a false statement or misrepresentation,


•
the false statement must have involved a material fact, and


•
there must be a showing of intent and knowledge.

The claimant’s separation from work was material to his claim. He was aware that a work separation could affect his eligibility for benefits. 

If we were to allow this kind of excuse, the fraud provision would become a 
dead letter.  Any claimant can come into a hearing and testify that the false 
claim was a mistake, or that he doesn't know or doesn't remember how the 
false entries were made. Gillen, Comm'r Dec. 9121667, December 6, 1991.

We have previously held that a presumption of intent to defraud arises on the basis 
of the falsified claim itself.  In re Morton, Comm'r Decision 79H-149, Sept. 14,1979. Simply asserting that a mistake or oversight occurred does not rebut this presumption. If we were to allow such excuse, the fraud provision of the statute would become meaningless….

Applying Gillen and Morton to the present case, the Tribunal concludes the claimant knowingly withheld the material fact of his employment and his separation from work. Therefore, he knowingly withheld material information with the intent to receive unentitled benefits during the weeks under appeal. He is liable for the overpayment including penalties.


DECISION
The determination issued on July 15, 2009fillin "" \d "", is fillin "" \d ""REVERSED. Benefits are ALLOWED pursuant to AS 23.20.379fillin "" \d "" for the weeks ending November 22, 2008 through  December 27, 2008.  The maximum benefit entitlement is restored and the claimant may be eligible to receive future extended benefits. 

The determination issued on July 15, 2009 under AS 23.20.360 is AFFIRMED Benefits are REDUCED by wages earned for the weeks ending January 12, 2008 through March 22, 2008 and for the week ending November 22, 2008. 

The determination issued July 15, 2009 under AS 23.20.387 is AFFIRMED. Benefits remain DENIED for the week ending November 22, 2008. The claimant is also DENIED receipt of future benefits for the weeks ending July 19, 2009 through August 22, 2009. 
The determination issued July 15, 2009 under AS 23.20.390 is also AFFIRMED. The claimant remains liable for overpaid sums, including penalty amounts. 


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on October 7, 2009fillin "" \d "".








Kathy A. Thorstad
                                  

                 Kathy A. Thorstad, Hearing Officer

