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STATEMENT OF THE CASE

On April 2, 2009, the claimant filed a timely appeal against a determination that denied benefits under AS 23.20.378, and denied benefits under AS 23.20.387. The claimant was held liable for the repayment of benefits and the payment of a penalty under AS 23.20.390.

The issues before the Tribunal are whether the claimant
· was able to work and available for work;

· knowingly made a false statement or misrepresentation in connection with the claim; and

· is liable for the repayment of benefits and the payment of a penalty.

FINDINGS OF FACT

The claimant filed a claim for extended benefits on February 24, 2009. The Employment Security Division (Division) representative asked the claimant about his availability and registration for employment in the state in which he was residing. Based upon his answers the Division representative mailed the claimant a questionnaire about his availability. The claimant had a friend complete the form for him.
The claimant normally works seasonally in the seafood industry in Alaska. He usually works from May through September. He returns to California in October until April. The claimant has filed seasonally for unemployment benefits from California for the weeks ending October 13, 2007, through February 9, 2008, and September 27, 2008, through February 21, 2009.
The claimant is Filipino and speaks the dialect Ilocano. When he filed his unemployment claim, the party to whom he spoke used the dialect Tagalog. The claimant did not fully understand the person because of the different dialect. He did not tell the claim center representative that he did not understand Tagalog. He did not know anyone who spoke both dialects. He could not get the information translated.

The wife of a coworker aided the claimant in filing his certifications for benefits. He authorized the coworker’s wife to certify his biweekly claim forms using the interactive voice response system referred to a VICTOR. She completed most of his certifications for benefits in 2007, 2008, and 2009. This person answered the questions regarding availability “yes.”
The claimant received the notices that advised him to register for work as required by the state in which he resided. He received the Unemployment Insurance claimant Handbook from the Division. The claimant did not read the notices or the handbook because he did not understand English. He did not attempt to get the notices or handbook translated into his dialect.

The claimant did not register with the California public employment office or post a resume in the Job Service Internet-based CalJOBS system. He looked for work as a farm laborer or manual laborer.
In March 2009, the claimant found a tax preparer that spoke both Tagalog and Ilocano. This person aided the claimant in interpreting the documents received from the Division. The claimant registered for work on September 21, 2009, with the California Job Service.
STATUTORY PROVISIONS

AS 23.20.375. Filing requirements

(a) 
An insured worker is entitled to receive waiting-week credit or benefits for a week of unemployment for which the insured worker has not been disqualified under AS 23.20.360 , 23.20.362, 23.20.378 - 23.20.387, or 23.20.505 if, in accordance with regulations adopted by the department, the insured worker has

(1) 
made an initial claim for benefits…
AS 23.20.378.  Able to work and available for suitable work.

(a)    An insured worker is entitled to receive waiting‑week credit or             benefits for a week of unemployment if for that week the insured         worker is able to work and available for suitable work. An insured       worker is not considered available for work unless registered for          work in accordance with regulations adopted by the department.

AS 23.20.387. Disqualification for misrepresentation.

(a)
An insured worker is disqualified for benefits for the week with respect to which the false statement or misrepresentation was made and for an additional period of not less than six weeks or more than 52 weeks if the department determines that the insured worker has knowingly made a false statement or misrepresentation of a material fact or knowingly failed to report a material fact with intent to obtain or increase benefits under this chapter. The length of the additional disqualification and the beginning date of that disqualification shall be determined by the department according to the circumstances in each case.

(b)
A person may not be disqualified from receiving benefits under this section unless there is documented evidence that the person has made a false statement or a misrepresentation as to a material fact or has failed to disclose a material fact. Before a determination of fraudulent misrepresentation or nondisclosure may be made, there must be a preponderance of evidence of an intention to defraud, and the false statement or misrepresentation must be shown to be knowing and to involve a material fact.

AS 23.20.390. Recovery of improper payments; penalty.
(a)
An individual who receives a sum as benefits from the unemployment compensation fund when not entitled to it under this chapter is liable to the fund for the sum improperly paid to the individual.

…


(f)
In addition to the liability under (a) of this section for the amount 


of benefits improperly paid, an individual who is disqualified from 


receipt of benefits under AS 23.20.387 is liable to the department 


for a penalty in an amount equal to 50 percent of the benefits that 


were obtained by 
knowingly making a false statement or 



misrepresenting a material fact, or knowingly failing to report a 


material fact, with the intent to obtain or increase benefits under 


this chapter. The department may, under regulations adopted 


under this chapter, waive the collection of a penalty under this 


section. The department shall deposit into the general fund the 


penalty that it collects.

8 AAC 85.350.  Able to work and available for suitable work.

(b)
A claimant is considered available for suitable work for a week if the claimant

(1)
registers for work as required under 8 AAC 85.351;

(2)
makes independent efforts to find work as directed under 8 AAC 85.352 and 8 AAC 85.355;

(3)
meets the requirements of 8 AAC 85.353 during periods of travel;

(4)
meets the requirements of 8 AAC 85.356 while in training;

(5)
is willing to accept and perform suitable work which the claimant does not have good cause to refuse;

(6)
is available, for at least five working days in the week, to respond promptly to an offer of suitable work; and

(7)
is available for a substantial amount of full-time employment.

8 AAC 85.351 provides:
(a)
A claimant who files a claim for benefits in a state that acts as agent in taking claims for benefits held by this state shall register for work within seven days from the date the initial claim is filed and maintain the placement registration for work in accordance with the statutes, regulations, and procedures of the state in which the claim is filed.

…

 (c)  
The director shall find that a claimant is not available for work for any week ending before completion of a placement registration for work or for any week in which the claimant has not maintained a placement registration for work. To be considered available for work from the date of the initial claim, a claimant must complete a placement registration for work within seven days after filing the initial claim. If the placement registration for work is not completed within seven days, the claimant is considered available for work the week the placement registration is completed. To be considered available for work for any following week claimed within the benefit year, the claimant must maintain the placement registration for work.

(g)
The director may defer registration for work for a claimant who is

(1)  
temporarily unemployed with a definite date to return to full-time work within 90 days after the date the claimant files the initial claim;

(2)
unemployed due to a labor dispute;

(3)  
traveling, immediately following the filing of the initial claim, for the purpose of relocating outside of this state; upon arrival in the new area of residence, the claimant shall register for work as required in (a) of this section;

(4)  
repealed 3/4/2006;

(5)
normally hired through a trade union, if the union furnishes information when requested by the director to verify the claimant’s current membership and eligibility for dispatch;

(6)  
repealed 3/4/2006;

(7)  
repealed 3/4/2006;

(8)  
under an approved waiver of availability under 
AS 23.20.378 or 23.20.382.

CONCLUSION

To be considered able and available for work and therefore eligible for benefits, a claimant must register for work as required by law. The Division determined that the claimant was required to register and notified him of the requirements.

The claimant does not read, write, speak, or understand English. The claimant enlisted friends and family members who have a better understanding of English to file his claim certifications. 

Because the claimant relied on another person (agent) to handle his unemployment insurance claim, he gave this agent the power to act on his behalf. This did not absolve the claimant of the consequences for the agent’s actions. In the present matter, the claimant was responsible, through his agent, for knowledge of the registration requirement.

It is the claimant's responsibility to thoroughly read all information provided to him by the division so that he will have the necessary knowledge needed to properly handle his claim. Demit, Comm'r Dec. 87H-EB-099, May 1, 1987. The suggestions that a claimant may have forgotten or not actually have known about an eligibility requirement do not rise to an excuse for failure to comply if the claimant was on notice of that requirement. Credo v. State of Alaska, Super. Ct., 1JU-93-438CI (Alaska, August 26, 1993).

In Scott, Comm'r Dec. 87H-EB-162, June 18, 1987, the commissioner held that:


The Tribunal does not have any jurisdiction to hold contrary to the clear 
wordage of the law.  
In Gilheany, Comm'r Dec. 84H-UI-348, March 29, 1985, the commissioner held that:


"Regulations are subject to the same constructs as are statutes. Under 
the rules of statutory construction, words, if not specifically defined, are 
to be accorded their commonly accepted meaning." 


The regulation specifies that a claimant is eligible the week in which the registration is complete. The Tribunal therefore holds that the claimant met the registration requirements during the week ending September 26, 2009. Consequently, his benefits were properly denied beginning with the week ending October 13, 2007, and ending when the claimant complied with the registration requirements.
The Department has previously held that a presumption of intent to defraud arises on the basis of the falsified claim itself. Morton, Comm'r Decision 79H-149, Sept. 14, 1979. Simply asserting that a mistake or oversight occurred does not rebut this presumption. If we were to allow such excuse, the fraud provision of the statute would become meaningless. Thalman, Comm’r Decision 95 0034, May 5, 1995.

A language barrier and resulting misunderstanding of program requirements can be sufficient to absolve the claimant of the responsibility of understanding program requirements for a short duration, allowing the claimant some extra time to become familiar with program requirements. The claimant’s long standing unawareness of the requirements for whatever reason, without any attempt at a remedy cannot justify continued noncompliance. 

The claimant chose to rely upon agents to assist him in filing. He did not seek further assistance in translating Division notices when he received them in the mail. The Tribunal concludes that the actions of the claimant were not logical and ultimately finds his testimony to be self-serving. Even if he initially did not understand the program requirement to register for work in California, the evidence fails to prove he made any attempts to rectify the situation. Thus, his reliance now upon a language barrier to explain his misrepresentations is unpersuasive.
DECISION

The notice of determination issued on March 27, 2009 is MODIFIED. Benefits are DENIED under AS 23.20.375 and AS 23.20.387 for the weeks ending October 13, 2007 through September 19, 2009. The claimant is DENIED future benefits under AS 23.20.387 for the weeks ending March 28, 2009 through March 20, 2010.
The March 26, 2009 determination of liability under AS 23.20.390 is also AFFIRMED.
APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor and Workforce Development within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and mailed in Juneau, Alaska on September 30, 2009.


  Tom Mize


Hearing Officer
